Republic of Serbia
Ombudsman
Based on Article 24 Paragraph 2 of the Law on Ombudsman ("Sluzbeni Glasnik", no. 79/2005 and 54/2007), the complaint of the Judges Association of Serbia, ul. Aleksa Nenadovic 24 in Belgrade, on the work of the High Judicial Council in the process of reviewing decisions of the first composition of the High Judicial Council on the termination of judicial office, believing that by giving opinions within its jurisdiction would be the most appropriate contribution to improving the protection of guaranteed human rights and freedoms and to the operation of the authority to decide on law rights, obligations and interests of citizens, the Ombudsman publishes the 
OPINION

The High Judicial Council 
The High Judicial Council (HJC), which under the Constitution and the law should provide for and guarantee the independence and autonomy of courts and judges and other tasks of paramount importance to the judiciary in the Republic of Serbia, for an extended period has been operating in a way that raises serious doubts about the legality and regularity and the legitimacy of this body of work:
· The current composition of the HJC does not consist of a majority of judges, as envisaged by the Constitution (six out of eleven members to be permanent judges, which is not the case);
· The decision of the competent state authority - the Agency for the fight against corruption, found that one member of the HJC accepted this public office even though he already was at a public function. As for his membership in the HJC, his second function, he did not receive the required approval, the Agency determined that his public office as member of HJC is terminated by operation of law, which will become effective by the decision of the National Assembly of the Republic of Serbia, within eight days of the decision of the Agency. However, the National Assembly did not discuss the issue for a year and when it finally did, for the decision on the dismissal "under the law" there was an insufficient number of deputies required for voting. So the HJC member, whose office was determined by the competent state agency as one that shall cease by operation of law, and has participated in the decision-making of the HJC for more than a year.
· To one of the members of the HJC was detained on suspicion that he performed one or more criminal offenses more than ten years ago. One member of the HJC resigned from membership in the HJC, citing allegations of irregularities in the work of this body; both above mentioned individuals had an above-average number of accepted objections for the non(re)elected judges in the audit process.
· Changes to the Law on Judges in the process of electing judges, the HJC got the jurisdiction to rule on appeals filed on its own decisions - complaints have been converted to the objections on which the same authority that issued the disputed decisions is to decide. Members of the HJC that took part in the "first election", despite the lawfully established jurisdiction of the HJC, had legally obliged themselves not to vote on the complaints on their own decisions. They participate in all other stages of the proceedings and shall constitute a quorum, but do not vote. One member of the HJC, who was elected before the end of "first election", still participates in the voting on the complaints. Such a composition in which the HJC rules on objections is legally and logically inconsistent.
· The High Judicial Council does not proceed publicly when considering proposals of its commissions, which is contrary to the clear statutory provisions that the meetings of the Council are public.
· During the audit, the High Judicial Council does not provide equal access to information in all cases and candidates for judicial office, to which they are as participants in the process entitled to. 
· For all above mentioned reasons, the Ombudsman considers that the HJC should:
• discontinue to operate in its current composition,
• rapidly take all measures and actions within its jurisdiction to complete its composition in accordance with the provisions of the Constitution and the Law,
• continue work in a composition that is completed,
• rescind the decisions made by permanent judges when they did not have a majority in that body, and to recognize the merits of the appeal in the possible process of appeal made upon these decisions.
The Ombudsman is confident that such treatment of the HJC would be in the best interest of the proper and lawful exercise of rights and based on lawfully based interests of candidates for the judicial function, but also for maintaining the authority and legitimacy of the HJC work.
This would particularly be of interest to all citizens of Serbia, as judges and courts and the HJC exist in order to preserve the rights of citizens to fair trial and effective access to justice, for what one of the preconditions is a legitimate and lawful operation of body that according to the Constitution provides and guarantees the independence and autonomy of courts and judges.
Justifications

The complaint addressed to the Ombudsman on 15.12.2011 by the Judges Association of Serbia, expressing dissatisfaction with the work of the High Judicial Council (HJC) in the process of reviewing decisions of the first composition of the High Judicial Council on the termination of judicial duties. The complaint argues that the High Judicial Council is making the entire process and all decisions taken and its future work illegal and illegitimate,  rather than eliminating the shortcomings ​​through the review of the election procedure and respecting the legal order of Serbia, including the generally accepted rules of international law and European standards. The legality and legitimacy of the High Judicial Council is violated, inter alia, by the fact that the mentioned authority deciding in full capacity only on one of the 16 sessions held during the audit process, and that it continued to work after the arrest of one member, the resignation of another member and the legally binding act of the Agency for the fight against corruption that stated s third member to be in a conflict of interest.

The complainant believes that the High Judicial Council no longer has a majority of six votes to make decisions during the audit process if the members of its first composition do not vote on the regularity of their earlier decisions, which would represent a violation of rights to a fair trail and contrary to the Constitution of the Republic of Serbia and the European Convention for the Protection of human rights and fundamental freedoms. The fact that the Council no longer even has a majority of judges in its composition also does not comply with the standards contained in the Opinion 10 of the Consultative Council of European Judges Council of Europe. In addition, the Commissions of the High Judicial Council that consider the objections submitted by the judges do not indicate their decisions to the judges, and that the Council does not allow presence of the public at the meetings where the decisions of its commissions are being reviewed before the point of proceeding to the deliberations and voting.
The letter submitted by the HJC to the judges whose complaints were rejected it can be concluded that it often happened that the proposal of the commission to dopt a remedy was not accepted by the Council, meaning that this rejection of the complaint was voted by members of the first composition of the Council or that the members of the commissions changed their positions in the meantime or voted contrary to their previous proposal, which raises the question of irregular influence on their work. It also stated that members of the HJC  from the judicial, executive and legislative function actually call into question the independence of the High Judicial Council by their public performances, commenting on the non-irrevocability of court decisions and influencing the judges. It was stressed that the HJC continued with the practice of non-enforcement of the order of the Commissioner for Information of Public Importance and Personal Data Protection, and that the rights of the unelected judges to a fair trial and the prohibition of discrimination were violated, and by threatening the (re)elected judges brought into question Constitutionally guaranteed permanence of judicial office as a basis for its independence, and compromised Serbian citizens their right to an independent and impartial tribunal.

The Ombudsman was asked to identify shortcomings in the work of HJC, make recommendations for their elimination and recommend determining of responsibilities of the HJC, and to notify the National Assembly, Government and the public. 
Article 153 Paragraph 1 of the Constitution of the Republic of Serbia ("Sluzbeni Glasnik", no. 98/2006) provides that the High Judicial Council is an independent and autonomous body that ensures and guarantees the independence and autonomy of courts and judges. The electoral members shall include six judges holding permanent judge functions, one of which is from the territory of autonomous provinces, and two respected and prominent lawyers who have at least 15 years of professional experience, one of whom is a lawyer, and one is a law school professor.

Article 14 Paragraph 3of the Law on High Judicial Council ("Sluzbeni Glasnik ", no. 116/2008, 101/2010 and 88/2011) stipulates that the Council may hold a meeting if there are at least six members. Article 17 Paragraph 1 stipulates that the Council decisions are made ​​by a majority vote of all members.
Article 5 Paragraph 1 of the Law Amending the Law on Judges ("Sluzbeni Glasnik ", no. 101/2010) provides that the permanent composition of the High Judicial Council is to review the decisions of the first composition of the High Judicial Council on the termination of the judicial functions of judges stated in Article 101 Paragraph 1 of the Law on Judges, in accordance with criteria and standards for assessing the qualifications, competence and integrity that will be brought by the permanent composition of the High Judicial Council. Paragraphs 5 and 6 of this article provide that the judge in the proceedings on the objection under paragraph 3 and 4 has the right to be informed about the case, the supporting documentation and to be able to expose his allegations in person before the High Judicial Council during the procedure. The decision of the permanent composition of the High Judicial Council shall be justified in accordance with Article 17 Paragraph 2 of the Law on High Judicial Council. Against the decision of the permanent composition of the High Judicial Council made ​​in line with the objection under paragraph 3 and 4, confirming the decision of the first composition of the High Judicial Council on the termination of the judicial duties of judges specified in paragraph 1 of this Article, an appeal may be made to the Constitutional Court within 30 days from the receipt of the decision.
Article 31 Paragraph 1 of the Rules of Procedure of the High Judicial Council ("Sluzbeni Glasnik", no. 43/2009, 22/2011 and 33/2011) stipulates that the Council's decision is considered adopted if it is declared so by the majority of all members.
Article 2 of the Regulation of the application of the Decision on establishment of criteria and measures for assessment of competence, efficiency and dignity of the candidates and for the procedure of reassessment of the decisions of the first composition of the HJC on termination of judicial duty ("Official Gazzette of RS", no. 35/2011 and 90/2011) regulates that the aim of the Regulation is to provide equal application of criteria and measures and to ensure the application of European standards in the procedure following an appeal. Article 7 regulates that the Rules of procedure of the HJC will be applied on the work of the Commission unless they are not specifically regulated by this Regulation. Article 31 regulates that publicity of the reassessment procedure is accomplished by: publishing of statements from the meetings of the Commission and meetings of the Council, publishing of the Commission's election decisions, publishing of data on the rapporteus in each case, publishing of the dates of Commission hearings and publishing of the dates of Council meetings, and through publicity of the meetings of the Commission and the meetings of the Council. Article 32 foresees that the reassessment procedure is public, including the media, while the appealer whose case is discussed may request the exclusion of the public. Exclusion of the public does not apply on the appealer and their plenipotentiary. Exclusion of the public applies to the observers only if directly requested by the appealer. The public is excluded from deliberation and voting. 

The Decision of the Board of the Anti-corruption Agency 012-00-00003/2011-02 from 09/03/2011 confirmed the Decisions of the Anti-corruption Agency no. 020-00-00244/2010 from 09/12/2010 that Predrag Dimitrijevic, dean of the Law Faculty in Nis, acted in breach of Article 28, Point 2 of the Law on the Anti-Corruption Agency by accepting another public position – that of a member of the HJC – to which he was elected by the decision of the Parliament of the Republic of Serbia from 28.07.2010 without consent of the Anti-corruption Agency, and that the position of a member of the HJC is terminated by the force of Law, which will be decided by the Parliament of the Republic of Serbia within 8 days from the receipt of this decision. 

The Commissioner for information of public importance and personal data protection notified the Ombudsman through act no. 011-00-00642/2011-01 from 29/01/2011 that there were 67 complaints against the HJC in 2010, and that the processes were completed in 56 of these, while nine were still processed. In 38 cases the decision ordered provision of requested information, while four decisions have not been fulfilled.  In 2011, there were 53 complaints against the HJC. The decision in three cases ordered provision of requested information, while the HJC did not completely act under orders from these decisions, thus it can be expected that the requestors will demand forced fulfilment. This leads to a conclusion that the work of the HJC was "plagued by serious issues in the question of transparency", according to the opinion of the Commissioner.

Tthe provision of article 25, points 3 and 4, of the Law on the Ombudsman regulates that the submitter is required to protect his rights in a suitable legal procedure before submitting a complaint, meaning that the Ombudsman will not begin a process before all legal means are exhausted, but also that, in special cases, the Ombudsman can being a process even before all legal means are exhausted when the submitter has been irreparably injured or when there is a breach of good governance, especially unfair demeanour towards the submitter, lack of efficiency or other breaches of ethical behaviour of the government employees.

The ombudsman found that there was an efficient legal mean against the decisions of the HJC on appeals- an appeal to the Constitutional court, which is available to all candidates whose appeals have been rejected. The Ombudsman believes that complaints about the work of the HJC by the SSJ are predominantly general and that they relate to the composition, legitimacy and legality of the HJC in general, with equal legal consequences on the legality and regularity of decisions on rights and interests of all participants in the procedure of revaluation of the decisions of the first composition of the HJC, and are independent of whether all legal mean were or will be used. The Ombudsman did not find the members of the SSJ are in the threat of an irreparable injury nor that the complaint refers to a breach of principles of good governance or to any of the remaining conditions which would necessitate beginning of a control process before all legal means are exhausted. 

However, beside the right to begin and conduct a process, the Ombudsman has a right to act pre-emptively in order to improve the work of the governmental institutions and protection of freedom and human rights and provide good services through mediation, advising and giving opinions on matters within his purview. 

Taking into account that the Ombudsman has found irregularities in the procedure of the election of Judges which later resulted in the need to revise this process and that there is a danger of a lack of legality and regularity in the HJC's re-evaluation procedure, the Ombudsman decided that it is necessary to give an opinion on the work of the HJC and to make it known to the HJC, the Parlament, the Government, the Commissioner for information of public importance and personal data protection, submitters of complaints and the public. 

The Constitution and the Law on the HJC institute the Council as an independent and autonomous organ, which protects and guarantees independence and autonomy of courts and judges. In order for it to essentially fulfil this role, it is necessary for it to crate and maintain trust of the professional and lay public in the legality and regularity of its work, especially considering the complaints and proven deficiencies in the procedure of general election, as well as the need to credibly remove these in the re-evaluation procedure. 

Of 11 members, as required by the Constitution and the Law, of which the majority are supposed to be judges with permanent judicial function, there are only five or practically four members left from the judges due to resignation of one member and suspension of another, which is below the constitutionally required number. As the HJC decides on the rights and obligations of the citizens and is a tribunal, it is required to decide in the legislated composition. Decisions of such organ are void if they are not made in unlegislated composition, without regard to whether there was a majority in the voting. 

The professional public noted that the HJC worked in an incomplete composition for a long time, which is not in accordance with such organ. The law on the HJC, Article 14, point 3, practically allows the Council to hold a meeting when there are at least 11 members present. Keeping in mind that the members of the Council, due to the way they are elected, come from different institutional and social spheres (judiciary, advocacy, the executive and legislature…) the consequence of work of an incomplete composition of the council is that some social and institutional representatives, whose inclusion was deemed necessary by the writer of the Constitution for the Council to guarantee independence and autonomy of the judiciary, are not represented in the decision-making. Thus, it can happen that there is only one judge participating in the work of the Council, despite the intention in the Constitution for the Council to be predominantly composed of judges.  According to the available information, the HJC predominantly worked in an incomplete composition, but which, according to the Law is sufficient for decision-making. 

The director of the Anti-Corruption Agency made a decision on 9/12/2010 which become legally valid by the decision of the Agency Board on 9/3/2011, that the function of one member of the HJC is terminated by the fore of law because he was appointed without the legally foreseen assent of the Agency, although he was already performing a public function of a dean of the Law Faculty in Nis. The Law on the Anti-Corruption Agency establishes that in such cases the function is terminated by the force of law, but also that the organ that elected the function-holder, in this case the Parliament, has to make a decision. The Parliament, however, did not decide on this issue for a year, after which the decision was put on the agenda, but was never made, as it did not receive a sufficient number of votes. For all this time, the member of the HJC, whose function was terminated by the force of law, is participating in the work of a body that is supposed to protect independence and autonomy of courts and judges. 

It is a separate question, for which we cannot blame the HJC, but which reflects badly on its work, is why the Law on the Anti-corruption Agency, Article 28, point 7, legislates that the function is terminated by the force of law when Agency establishes existence of the conflict of interest, only to require a decision by the electing body in the next point? 

In September 2011, a member of the HJC from the ranks of tort judges was arrested on the order of the special prosecutor for organised crime and under suspicion that he abused his position more than 10 years ago. The HJC withdrew his immunity and he was detained. In November 2011, one member of the HJC from the ranks of judges submitted his resignation resigned in which he claims that the since the HJC began working in the new composition no meeting minutes were accepted and that some members present opposing opinions at HJC Commission meetings and HJC meetings without any changes in case facts!

The member of the HJC who was detained in September 2011, during his tenure as a commissioner, had the highest percentage of proposals to accept appeals (about 60%), while the member who resigned proposed to accept appeals in 44% of his reports. In the first meeting of the HJC accepted 45% of appeals that were considered, while the percentage dropped to 11% three moths later. During the first meeting of the HJC 86 cases were solved, 36 of which by accepting the appeals, while in the following six sessions a total of 129 cases were solved, 25 of which by accepting the appeals. 

Considering that the same criteria and rules were applied, it is difficult to explain the difference in the percentage of appeals accepted, that is the number of commissioners' proposals to accept appeals. These differences in outcomes require an inquiry into whether the criteria were applied in the same manner to all appealers and whether the HJC equally treated the appeals throughout its work.

Through the Law on the changes and additions to the Law on Judges, stated complaints on the "first election" were converted into appeals which are to be decided by the HJC. Remonstrative legal cure in which a body re-examines own decisions is not foreign to our legal system. What is unfavourable is that the Law was changed after the complaints were already stated and some of them were addressed by the Constitutional court, which put some of the appealers in an unequal position. Moreover, the Constitution (Article 148, point 2) guarantees that judges whose judicial function was terminated have a right to appeal to the Constitutional court, thus it is problematic that a complaint that was stated on a basis of a right foreseen by the Constitution can be converted through a law, which a lesser legal act, into an appeal decided on by a body that made the very same contentious decision. The HJC, of course, did not pass a law that created this situation; however the application of this law, in conjunction with other circumstances, burdens the overall legitimacy of the HJC. 

When, by Law, a complaint to the Constitution court was converted into an appeal to the HJC, the members of the HJC who participated in the "first election" legally obliged themselves not to cote in the appeals cases. It was further clarified that they agreed to "refrain from voting", which means that they would participate in all phases of the process and give quorum, but do not vote. This personal and group decision can be understood from another perspective of the principle of fairness – the members did not want to vote on an appeal on their own decision, however if that perspective is widely held, then it discredits the law which legislates the HJC (all of its members, without difference) decides on appeals. The members of the HJC, who thus "self-obliged", took on an ungrateful role of mending a law through which the highest legislative body defined their work. On the other hand, had they not done so they would be open to other type of criticism.

The situation was further complicated by a sole example of a member of the HJC who, elected at the end of work during the "first election" (thus, participated in making decisions that were appealed), decided not to join those who decided not to do what the Law mandated them to do. Thus the composition of a body that is to decide on appeals is a result of a an odd legal solution which was made at the same time but in concert: a decision of a group not to apply the Law in one aspect of its peculiarity and also an individual decision to uphold a Law, despite the opinions of other members of the HJC.  It is superfluous to note how much better it would be that the question of legal and factual composition of a body that decides on rights and interests of citizens was less burdened by these considerations, group and personal opinions and stances. 

Even though it is required by the amendments to the Law on Judges (Article 5 Paragraph 1), the fact that the body was in a position to decide on the filed complaints /objections of its own decisions based on the criteria and standards that were brought by the body itself, and especially because the complaints have by this point already been referred, therefore retroactive, it does not have a consolidating effect on the legal system and rule of law, not even on the authority of the HJC.

Article 31 of the Rules for the implementation of the Decision on establishing the criteria and standards for assessing the qualifications, competence and integrity of the review process of  the first composition of the High Judicial Council's decisions on the termination of judicial office stipulates that publicity of the review process is guaranteed by, among other things,  the public sessions of the Commission and Council meetings. Although the sessions of the Commission are public, this rule is not respected when considering proposals made by the Commission before the Council, which continues the process of final decision making-to approve or disapprove of the complaint- in a closed session. The selective application of the principle of transparency, or its limitation to only part of the process in which the final decision is not made on the merits of the complaint, makes room for the possibility of influencing members of the Council, with particular concern raised by allegations of the resignation of one member of the HJC, that in a number of cases the members of the commission voted differently in meetings of the Council in comparison to their vote in the previous session of the commission.
The delivered opinion of the Commissioner for Information of Public Importance and Personal Data Protection notes "serious problems" in the work of the High Judicial Council when it comes to transparency. The Ombudsman recalls his recommendation 17-32/10 of 03.08.2011 to the High Judicial Council that stressed the need to improve the work of related services, in order to ensure the complete implementation of the Commissioner's decision, as well as to implement the outstanding solutions without delay. The lack of transparency that is still present is further eroding the confidence of participants in the audit process in its legal implementation, as the procedure is more complex than the activities of the Council in 2010.

The composition of the HJC was faced with difficulty from the very beginning its operation, which, together with the difficulties that later evolved, leaves too much room for the denial of legitimacy. The first composition of the HJC worked without a (representative of) a university professor and, for an extended period, with out (a representative of) an attorney at law. The Parliament twice rejected proposal of a joint session of deans of Faculties of Law, while the way how the representative of the Advocates leaves a doubt to whether there was a full representation of the members of the Bar. The proposal of the member from the ranks of advocacy was given by the Management Board of the Bar, rather than the Assembly, although the Assembly is a body in which the members are represented the most widely. The professional public also warned that the president of the Supreme Cassation Court, who presides over the HJC, was elected without previously given opinion from a general assembly of that court and against the article 144 point 1 of the Constitution. 

For the above stated reasons, the Ombudsman, on the grounds of article 24, point 2 of the Law on the Ombudsman, gives this opinion and notifies the competent bodies and the public so that they can decide on the problems highlighted in the opinion, i.e. timely undertake the proposed and other suitable measures in their authority  to resolve them. 

The Ombudsman

Sasa Jankovic

To be circulated to:

- High Judicial Council

- Parliament of the Republic of Serbia

- Government of the Republic of Serbia

-Serbian Society of Judges

- Commissioner for Information of Public Importance and Personal Data Protection

- Public, through the media 
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