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yBO4

MNako obpasoBaHu npaBHWUM, cyauje cy
JbyON, Ca CBOJUM KapaKTepoM W carnefa-
BaHbeM [PYLLUTBEHWX 0fIHOCA W NMpuopuTe-
Ta. Huje cTpaHo HWjeaHOM OpyLUTBY Aa Cy-
avje, y cuTyaLmjaMa YuHeHMYHO W MPaBHO
Ham3rnen CIMYHUM, anu He Y UCTOBETHNM,
3aBWCHO 0 NOjedANHNX OKOSTHOCTW, JOHe-
cy pasnunumte ognyke. Kaga je To npuxea-
T/bMBO, @ Kafa NnocTaje npobnem?

Tema HeyjeHaYeHOCTU CYACKMX OAJIYKa
Hamehe ce Beh 13BecHO BpeMe Kao jedHa
o[ HajBarHUjuX y cyacTey Cpbuje.

Y Cpbuju cy npucyTHe YecTe, 06UMHE 1 He-
ycKnabeHe 13MeHe 3aKoHa, nocebHo npo-
LeCHNX, KojuMa je Haveno MartepujanHe
UCTWUHE BUTHO MOTUCHYTO HayvesioM Amc-
no3suumje a MOCTynak, y norneay AoKasa,
LNpenyLwteH” cTpaHkaMa. MeknsaHe cy 1
HaONeHOCTU CyaoBa, MocebHO HajBu-
wer. Moyes og 2010. roguHe HagEXRHOCT
BpxoBHOI KacauMoHor cyfa ApamMaTuYHoO
je cyrKeHa NnoamnsareM peBusMjcKor npa-
ra ca 300.000 guHapa (HewTo BULLE Of
3.000 eBpa) y criopoBMMa Npe peoBHAM

cynoBmmMa, ogHocHo ca 1.500.000 gmHapa
y npuBpedHuM croposuMa (oko 15.600
eBpa) Ha 100.000 eBpa y cnopoBmMa npef
penosHUM cygoBmMa 1 Ha 300.000 espa y
NpvBpeaHNM CropoBKMMa. 3a caMo MneT ro-
[OWHa 13BpLLEeHe cy ABe pedopMe ,.cyacKe
Mperke”. BullefeLleHmjcKa opraHm3auuja
CynoBa, y Kojoj je 6uno 138 onLTUHCKMX
CydoBa, NOTNyHO je npoMetnseHa 2010. ro-
OvHe dopMmparseM 34 oCHOBHa cyda ca
98 cynckux jeamHunua, aa éu on 1.1.2014.
roavHe buna noeehaHa 3a 32 ocHoBHa
cyna (yrynHo 66 0CHOBHWX CynoBa), a 6poj
CYOCKWUX jeOnHMLA CMakseH Ha 29. KoHTu-
HymMpaHa obyKa cyauja NPaKTUYHO He Mo-
CTOjv rognHama.

Mocneomue HeQOCNEOHOCTU  CYACKMX
O4JIyKa ornepdajy ce u y bpojy odnyka
Koje je EBponcku cyq 3a Jbydcka npaea
OoHeo npoTtue Cpbuje ca TUM y Be3M.

[a nv cy camo cyauje 1 cyaosm oaroBop-
HW 3a HegocneaHe cyacke oanyke? Kako
PELLMTU NUTake HeJOCNEAHOCTM CYACKMX
oanyka? Hoja cy pellerba CTpaHnyTULe




INTRODUCTION

Though educated lawyers, judges are
people with their own character and over-
view of the social events and priorities. It
is not foreign to any society that judges,
in situations factually and legally seem-
ingly similar, though not the same, reach
different decisions, depending on the in-
dividual circumstances. When is that ac-
ceptable and when does a problem arise?

The matter of unharmonised judicial de-
cisions has, for some time, been imposed
as one of the most important matters in
Serbian judiciary.

In Serbia there are frequent, extensive and
incoherent changes of the laws present,
especially procedural ones, in which the
principle of material truth is significantly
suppressed by the principle of disposi-
tion and the very procedure is, in terms
of evidence, *handed over” to the parties.
The jurisdictions of the courts have been
changed, especially that of the highest
instance. As of 2010, the jurisdiction of
Supreme Court of Cassation was dra-

matically narrowed by raising the review
level from 300.000 dinars (slightly more
than 3.000 euro) in disputes before the
ordinary courts, i.e. from 1.500.000 dinars
in commercial disputes (around 15.600
euro) to 100.000 euro in disputes before
the ordinary courts and to 300.000 euro in
commercial disputes. During the period of
only five years, two reforms of the “court
network” were undertaken. Decades-long
organisation of courts, which consisted
of 138 municipal courts, was completely
changed in 2010 by formation of 34 ba-
sic courts with 98 court units, only until
1 January 2014 when additional 32 basic
courts were founded (total of 66 basic
courts), while the number of court units
was decreased to 29. In-training of judges
has practically been inexistent for years.

The consequence of inconsistency of
judicial decisions is also reflected in the
number of decisions that the Europe-
an Court of Human Rights has brought
against Serbia in relation to this matter.




yBOJ

MOLLITO MOry 4@ YTUYY Ha HE3aBUCHOCT Cy-
IVja, a Koja npuMepeHa 1 oaroeapajyha?

Ha MebyHapodHoj KoHdepeHumjn Yjeo-
Ha4asarbe cyocKe NpaKce — 00HOC NPasHe
Cu2ypHOCMU U cyoujcKe He3asucHocCMu,
oagpr<are 10. jyna 2015. rognHe, Kojoj je
nomahuH 6uno Opywtso cyamja Cpbuje,
y4ecTBOBaso je BuLLE AeceTuHa cyauja
Cpbuje, mehy Kojuma Odparomup Munoje-
BWA, NpeacenHVK BpxoBHOr KacaumoHor
Cyda, herosa 3aMeHuua, cyamja Bpxos-
Hor KacaumoHor cyfa CHerkaHa AHOpeje-
BWA, Kao n cyaumje BpxoBHOr KacauMoHor
cyna — npefcefHVUM oferberba Cyacke
npakce BecHa [Monosuh (y rpabaHcKoj
matepujn) n Jbybuua MunytuHosuh (y
MaTepuju 3aliTuUTe MpaBa Ha cyherse y
pasyMHOM POKy), MpeAcenHULM 1 npea-
CTaBHWLM ofe/bera CyACKe MpaKkce CBa
YeTWpM anenauymoHa cyda, cyauje Haj-
BeAnX BULUMX M OCHOBHWX CY[O0Ba, Kao
n Mopan Unuh, npeacenHunk Yopyrkerba
jJaBHUX Ty*KMMaLa 1 3aMeHWKa jaBHUX Ty-
wunaua Cpbuje, npeaceaHmua Ldpywitsa
cyamja Cpbuje 1 HoeH 3aMEeHMK U YaHoBM
YO [pywtsa cyamja Cpbuje.

WNcrkycTBa y Besmn ca gocnegHolhy cya-
CKMX OffyKa y CBOjUM [paBama nofe-
nunu ¢y u Vipmrapg Ipuc, oyrorogmilibsa
npeacenHvua BpxosHor cyma Ayctpuje
y MEH3MjU 1 3aMeHCKM cyauja YcTaBHor
cyda Ayctpuje, Mapko [Nusetw, cyauja
BpxosHor KacauwoHor cyga Wtanuje m
Kpuctunjan Lmanu, cyamja AnenaumoHor
cyna obnactv LLnessur-XonwTajH 1 He-
Madkm ad hoc cyauja EBponcror cyna 3a
JbyAcKa npasa y CTpasbypy.

Mybnukaumja y Bawmm pykama je nog-
CEeTHWK Ha forahaj y KoMe cy ce jacHo m1c-
KpWCTanuncana aBa 3aKbyyKa:

«  WcTo KonmKo OOCTYNHOCT W NpenBu-
OMBOCT MpaBAe WM NpaBHa CUMYypHOCT,
CBaKOM [PYLUTBY HeomnxofHa je He-
3aBWCHOCT CyAWja, Koja je Mpedyc/ioB
HUXOBE HEMPUCTPACHOCTM U NpaBny-
Hor cybetba 3a rpabaHe.

« [ocnegHocT CyAcKUX ofjyKa ycro-
CTaB/ba Ce He HaMeTakbeM 06aBe3HO-
CTU cycKe Npakce, Beh obe3behersem
cTabunHor 1 ycarnatleHor npasHor
CUCTEMA, BUCOKMM KBaIUTETOM Cyau-
ja, nocebHo cyamja HajBULLMX Cy0Ba
W LUTO LUMPOM OOCTYMHOLLAY NpaBHMX
npornuca 1 Cyackux oasTyKa.

APATAHA BOJbEBUH
npeacenHvua dpywtea cyamja Cpbuje




Are judges and courts the only ones who
are responsible for inconsistent judicial
decisions? How to solve the matter of in-
consistency of judicial decisions? Which
solutions represent sideways for the rea-
son that they may affect the independ-
ence of judges, and which are appropriate
and adequate?

Several dozen Serbian judges participat-
ed in the international conference Har-
monisation of case law - relationship
between legal certainty and judicial inde-
pendence held on 10 July 2015, whose
host was Judges' Association of Ser-
bia, amongst which Dragomir Milojevic,
President of Supreme Court of Cassation,
his Deputy, Justice of Supreme Court of
Cassation SneZana Andrejevic, as well as
Justices of Supreme court of Cassation —
Presidents of court practice departments
Vesna Popovic (in civil matters) and Ljubi-
ca Milutinovi¢ (in matters of protection of
the right to trial within a reasonable time),
Presidents and representatives of court
practice departments of all four Courts
of Appeal, judges of the largest High and
Basic courts, as well as Goran Ili¢, Presi-
dent of Association of Public Prosecutors
and Deputy Public Prosecutors of Serbia,
President of Judges’ Association of Ser-
bia and her Deputy and members of the
Management Board of Judges' Associa-
tion of Serbia.

Experiences in consistency of judicial
decisions in their respective countries
were shared by Irmgard Griss, retired
long-term President of Supreme Court of
Austria and Substitute Judge of the Con-
stitutional Court of Austria, Marco Pivetti,
Justice of Supreme Court of Cassation of
ltaly and Christiane Schmaltz, Judge of

INTRODUCTION

Appellate Court of Schleswig-Holstein
and German ad-hoc Judge of the Europe-
an Court of Human Rights in Strasbourg.

Publication that you are holding is a re-
minder for an event during which two
conclusions crystallised:

« As much as every society needs ac-
cessibility and foreseeability of justice
and legal certainty, it also needs the
independence of judges, which is a
prerequisite for their impartiality and
for fair trial for citizens.

« Consistency of judicial decisions is
established not by imposing of the
imperativeness of jurisprudence, but
by ensuring of stable and consistent
legal system, by high quality judges,
especially the judges of the highest
court instances and by the widest
possible accessibility to legal regula-
tions and judicial decisions.

DRAGANA BOLJEVIC
President of Judges’ Association of Serbia



APAroMHUP MUJIO0JEBUR

OPAroMUP MUNOJEBUR
npenceaHWK BpxoBHor KacaumoHor cyda
1 NpenceaHWK Bucokor caBeTa cyacTea

MowiToBaHe RonermHumue n Konere...

3axBa/byjeM Ce Ha MO3MBY M YKa3aHoj
NpunLKM fa ce y yBody 06paTM y4ecH!-
UMMa o0Be KoHdepeHLmje.

Tema 0BOr Haller ckyna, KoHdepeHLuje
je ,yjeoHa4aBarbe CyacKe npakce-ofHOC
MpaBHe CUIYPHOCTU U CyOMjCKe He3aBu-
CHOCTW" 1 Ballle MPUCYCTBO MU FOBOPU O
HaLLoj CNpeMHOCTM fa ce u3bopuMo ca
OBMM MpobneMoM cyackor npasocyha,
a Koje je W jedHa 0 LieHTpanHux Tema y
MNornaemwy 23.

Beh BuLe of geueHuje 3ajeqHO ca Mu-
cvjom OEBC-a 1 gpyrum MebyHapodHWM
opraHmMsaumjaMma U WHCTUTyUMjaMa pa-
OUMO Ha 6pojHMM MuTakwMMa pedopMe
npaBocyba yKby4yjyfin 1 npunpemy 3a-
KOHOAABCTBA Y CKnagy ca MebyHapon-
HWUM CTaHZapAMMa 1 HajO0/bOM NMPaKCOM,
Ha jayakby MPaBOCYOHWX WMHCTUTYLMja U
OCHaMMBakby HE3aBUCHOCTM Cyauja.




DRAGOMIR MILOJEVIC

DRAGOMIR MILOJEVIC

President of the Supreme Court of
Cassation and President of the High
Judicial Council

Respected colleagues...

I would like to thank you for the invitation
and extended opportunity to address to
the participants in the introduction of this
conference.

The topic of this gathering, conference, is
“harmonisation of the case law - between
legal certainty and judicial independence”
and your presence tells me about our
readiness to deal with this problem of the
Serbian judiciary, which is at the same time
one of the main topics of the Chapter 23.

Over a decade, together with OSCE Mission
and other international organisations and
institutions, we have been working on nu-
merous matters of the reform of judiciary,
including the preparation of the legislative
in accordance with international standards
and the best practices, in strengthening of
the judicial institutions and empowering of
the independence of judges.




OPArOMUP MUJTOJEBUTR

OBo cTOra, jep je Mpeno3HaTo Aa je Haj-
Beha BpeHOCT y CBaKOM ApYLUTBY He3a-
BUCaH M edMKacaH MPaBOCYOHN CUCTEM,
a Hbera HeMa YKOMMKO ce pasnmu4mnTo pe-
LLIaBa, Npe CBeray peneTUTUBHWUM Cropo-
BUMA Y UCTUM YMHEHUYHUM U MPABHWUM
cUTyaumjaMa, LUTO AMPEKTHO yTude Ha
NpaBHY CUMYPHOCT.

360r Tora je npe cBera Hy*HO U3BPLUN-
TV aHanu3y TpeHyTHe cuTyauumje y Be3u
Ca yjeHaYaBarbe Cy[cKe MpaKce, 3aTuM
KPO3 LUMPOKY 1 TPaHCMApeHTHY OUCKYCUjy
n3meby aKTepa o HauMHUMa yjeHaYaBa-
Hoa CyCKe MpaKce AaTW KOHKPETHe Mpe-
[Uiore 0 TOMe KaKo [ja ce ocurypa npasHa
CUrYpHOCT Y3 0be3behuBatse cyacke He-
33BWCHOCTM, LUITO je MO MOM MULLbeHsY U
ratio oBe KoHbepeHUMje, a 0 Yemy he cu-
rypaH caM BULLIe N KOHKpeTHUje pehn cy-
aunja BKC CHerkana AHapejeBuh y fameMm
TOKY KOHepeHLUuje.

MebhytM, Mopam pefin HeKonmKo peun o
oppebeHnM GaKTopmMa, peKao bux Ccrnosb-
HMX KOjW 3Ha4ajHO JOMpUHOCe HeyjeaHade-
HOj CyaCKoj Npaken y Penybnmum Cpbuju.

To ce Npe cBera 0AHOCY Ha YMHsEHULLY Aa je
Ha aeny nHdraumja Nponmca Koja ycuTHa-
Ba 1 dparMeHTyje NMpaBHX CUCTEM U CTBapa
mMehycobHO 0f1BOjeHa 1 rOTOBO HUYMM MO-
Be3aHa 0CTpBa MpaBHOr MopeTKa.

MHoLLTBO Mponuca, Koju cy MebycobHo
HeycKknabeHW, HeogpebeHnX HOpMM Koje
3axTeBajy Tymadere mpe roYeTKa npu-
MeHe, 3acTpallyje, Moja4aBa CTpax of
rpeLUKe, YrporaBa CBecT 06aBe3HOCTU
MpaBa, LUTO [0BOOM [0 Mate KpeaTuB-
HOCTM 1 MU3roBopa 3a BeKcTBO of OAro-
BOPHOCTW, @ CBEe TO CKyrMa CUIypHO Yy3po-
Kyje pasnuumTy CyacKy mpaKkcy W gosoam

y NuTarbe crocobHOCT CyoBa TO jecT Cy-
OVja [a OBaKBe 3aKOHOMaBHE HelocTaT-
Ke npeBasuby y 3aKOHUTO] Mpouenypw,
6yayhu Oa cynoBM NpuMetsyjy MpaBo U
HUCy oBnalwheHn Aa yMecTo 3aKoHOAaB-
He BNacTu oHoCe HopMe KojuMa ypehyjy
npaBHe ofHoce.

JeHOM peujy Kao Oa BULLE He BarkK Ta-
uMTOBa MaKkcuMa ,Kag OprkaBa He Barba,
MHOr O je 3aKoHa".

Crora cam MuLL/berba 4a Mopamo BULLIE
KOPUCTUTW NpaBHa HaYvena, NpaBHe CTaH-
napae, Koju CBojoM onwToLLRy 1 npuMe-
HoMBOLLIRY Ha MHOLLITBO CUTyaLlMja OMOry-
haBajy 4a NpaBo 04roBOpM Ha KOHKPEeTaH
YMHSEHWYHM CKMOM WM OHAAa Kahg npasHa
HOpMa He Mpyr<a 04roBop WM YaK NMPKo-
CY HoeMy.

3Ham Oa he MHOMM HerofdoBatM Ha caMm
MOMEH peyn MpaBaa, MPaBUYHOCT, [o6pU
0buyajK, MpaBuia Moparna, CaBecHOCT U
MOLLITEHSE, Al MOPaMOo Ce CETUTU fa je Ha-
Yes10 CaBeCHOCTU U MOLLITEH:A jJe[HO Of Haj-
YeLRAnX y UCTOpUjX MpaBa 1 Yy yropeaHOM
rpabaHCcKoM MpaBy M MpeaCcTaB/ba CHarKaH
MOPaIHW YI/IB y MPaBHW NOPeaaK.

Mctm noppasymeBa camMoCBeCHOT WM of-
FOBOPHOI CyAMjy KOjU He bern of cro-
6oae, Koju je rMacHOrOBOPHWK OPYLUTBA
N eTUKe N KojW MPaBHY CTPYKY He cBoaM
Ha NyKy MHTeprpeTauujy NPonmnca n Koju
HWje ayToMaT 3a n3puLare npecyaa.

[a je To Moryhe, Hallie cyncTBO je NoKa-
3an0 obusbeM npecyaa Koje Ha TOM Have-
1y NOYMBajy.

MopaMo ce MoAceTUTM Oa ce cyacke
O/lyKe 3acHWBajy Ha YcTaBy, 3aKOHY,




This is for the reason that it has been rec-
ognised that the ultimate value in every
society is the independent and efficient
judicial system, and there cannot be one
if there is a difference in solving, above all,
repetitive disputes with the same facts
and legal situations, which directly affects
legal certainty.

Consequently, it is primarily necessary
to analyse the actual situation in relation
with harmonisation of jurisprudence,
then through wide and transparent dis-
cussion between the actors on the man-
ners of harmonisation of jurisprudence,
provide concrete suggestions on how to
secure legal certainty while ensuring judi-
cial independence, which is in my opinion
a ratio of this conference, which will be, |
am sure, furthermore and thoroughly ad-
dressed by Justice SneZana Andrejevi¢ in
the further course of the conference.

However, | have to say a few words on
specific factors, | would say external ones,
that notably contribute to unharmonised
jurisprudence in Republic of Serbia.

This is mainly related with the fact that
the inflation of regulations is happening
and it is splitting and fragmenting the le-
gal system and creating mutually sepa-
rated and virtually completely unrelated
islands of the legal system.

The multitude of regulations that are mu-
tually unharmonised, unspecified norms
that require interpretation prior to their
implementation, frightens, increases the
fear of a mistake, endangers the aware-
ness of obligation of the law, which leads
to lesser creativity and excuse for escape
from responsibility, and collectively, all

DRAGOMIR MILOJEVIC

this cause different jurisprudence and
bring into question the ability of courts, i.e.
of judges, to overcome these legal short-
comings in a legal procedure, since the
courts apply the law and are not author-
ised to, instead of legislative, pass legal
provisions that regulate legal relations.

In one word, as if the maxim of Tacitus
“The more corrupt the state, the more nu-
merous the laws” is no longer valid.

Therefore, | am of the opinion that we have
to use the legal principles, legal standards
more, which enable, with their generality
and applicability to multitude of situations,
the law to respond to concrete factual set
even when the legal provision does not
provide the response or even defies it.

I know that many would protest the mere
mentioning of the words justice, right-
eousness, good customs, moral norms,
good faith and honesty, but we cannot but
remember that the principle of good faith
and honesty is one of the most common
ones in the history of law and in compar-
ative civil law and represents a powerful
influence of moral in the legal system.

It implies a self-conscious and respon-
sible judge who does not escape the
freedom, who is a spokesperson of the
society and ethics and who does not un-
dermine the profession to mere interpre-
tation of regulations and who is not a ma-
chine for bringing judgements.

Our judiciary has shown that it is possible
by numerous judgements that are based
on this principle.



OPArOMUP MUJTOJEBUTR

notepheHnM MehyHapoOHWM yroBopuMa
M NponMcMMa JOHETUM Ha OCHOBY 3aKO-
Ha. ObaBe3HM Cy 3a CBe U He Mory buTtn
npeaMeT BaHCYACKe KOHTPOSE, a MOXKe
UX MPEenCnMTaT CaMo HaZNerHU cyd, Y
3aKOHOM TMpPOMMCaAHOM MOCTYMKY. 3aTo
61 oOnyke YcraBHOr cyda Mmorne 6uTu
CaMOo OCHOB 3a W3jaBsbMBatbe BaHpeaHWX
MPaBHWX NeKOBa.

MebytumM, oBnaluherse Koje YcTaBHu cyn
3acHMBa Ha Tymaderby ogpedbe ynaHa
89. ctaB 2. 3aKoHa 0 YcTaBHOM cydy He
MOMKe BUTK OCHOB 3a MOHMLLTAj MPaBHO-
CHaXHWUX CYOCKUX OfUYKa, jep YcTaBHM
cyn HWje y cucTeMy CyCKe BacTu, a Me-
LUakbeM Y CyOCKY BNacT Ha OBaKaB HauWH
nopvBa CyOCKy BAacT W yrporasa Ha-
Yeno MpaBHe curypHocty, byayhu na y
OVCMO3UTUBHUM MOCTYMNUMMA MPOTMBHA
CTpaHa HWje yno3HaTa HW ca nogHolle-
HoeM YCTaBHe anbe, HATU Ce MoXe U13-
jalHbaBaTh y MOCTYNKy npef YCTaBHUM
CynoM, a YCTaBHM Cy[, MOXe, MpemMa CBO-
jOj Aocafallke0j MpaKcy, 1 nocse BuLle
roAvHa of MoAHoLLeHa yCTaBHe rKanbe
MOHWULLITUTX MPaBHOCHaXKHY OOJYKY CBa-
Kor cyda y Penybnuum, na v HajpuLler —
BpxoBHor KacaumoHor cyaa.

OBaj cykob jypucamkumja, Koju AyboKo
HapyLLlaBa Ha4eno He3aBWCHOCTU W ca-
MOCTa/IHOCTU CyOCKe BaCTW MOXKe butu
pa3peLleH caMo MPOMeHOM YcTaBa, Koju
61 M3pU4IMTO ypeamo oBnallherse YcTas-
HOr cyda v [03BOSIMO MM oHeMoryhno
MOHMLLTaBaHse CYOCKUX OfJTyKa Yy MoCTyn-
Ky Mo ycTaBHO] anbu. Kako capa croje
CTBapwW YCTaBHM cyn NpaKkTUYHoO nNpeacra-
BJba YETBPTY UHCTAHLLY Y MPEUCTUTMBaHY
CYACKMX OfJlyKa M KOMMJMKyje npoLec
yjeoHa4YaBatba CydcKe npakce, 6yayhn

[a Cy[cKe OAJSlyKe MOHMLLITaBa OpraH
BaHCYCKe KOHTpose.

C Opyre cTpaHe BpxOBHM KacauMoHM
Cy[ Kao HajBULLM CyL Y CUCTEMY CyACKe
Bnactn obesbebyje jeaMHCTBEHY CyACKY
MpVMeHy MpaBa U jeHaKOCT CTpaHaKa y
CYOCKMM MOCTYMNUMMa, pasMatpa npume-
Hy 3aKoHa 1 ApYrux Nponmca, Kao 1 pag
cynoBa ocTBapyjyhiv Tako CBOjy 3aKOHOM
ofpebeHy HaeHHOCT U3BaH cybersa.

MpaBHa cxBaTarba ofe/berba BpxosHor
KacauMoHor cyna obasesyjy camo Cy-
Ovje Tor cyna v yceajarbe obaBesyjyhnx
MpaBHMX CTaBoBa 3a Cyauvje HajBuLLer
cyna je npeMa cafalleM 3aKOHCKOM
peLletby Y GYHKLMjL OCTBapeH-a jefHaKe
3alUTUTe NpaBa Nped Cy4oM, jep nmocne-
Ovua HeyjeHa4eHor nocTynaksa cyga u
OOHOLLIEHA PA3NTNYUTMX CYOCKMX OfJTyKa
Yy Je[IHaKMM CTBapMMa MoKe [0BECTU [0
KpLUEeHa KOHCTUTYLIMOHANHOT W KOHBEH-
UMjCKOr NpaBa Ha npaBuYHo cyberse.

MebyTMm, noTpeba ycarnallaBana cyn-
CKe Mpakce, jeQHaKo MocTynamwe y jen-
HaKWMM CTBapWMa, NMpaBHe CUIYpHOCTU U
npenBUOMBOCTM MPaBHOM MOPEeTKa, npe-
Ma CBe MPUCYTHWjUM CTaHOBULLITUMA O0-
Mahnx 1 MebyHapogHUX eKcnepaTa, He
CMe [a Yrpo3un He3aBMCHOCT cyauje Koju
noctynay oaopebeHoM npeaMeTy.

CrnnuHor je ctaBa 1 BeHeuwjaHcKka Komu-
Cuja Koja je Mubetba: |, [la ancTpakTHe
n3jaBe Koje ce oHoce Ha MpUMEHY Mpa-
Ba reHepanHo UMajy TeHaeHumjy aa byay
HeycreLLHe, jep je TellKo npeaBuaeTvt
CBE YMHEHMYHE OKOJSTHOCTU MOA KOjUMa
61 0Baj 3aKOH MOrao Ja ce MpuUMetbyje.
OnwrTa cegHuua 6w Tpebano da oany-
yyje CaMO O KOHKPETHUM MpeaMeTMMa”.




We have to remind ourselves that the
court decisions are based on the Consti-
tution and Law, the ratified internation-
al treaty and regulation passed on the
grounds of the Law. Court decisions shall
be obligatory for all and may not be a
subject of extrajudicial control. Therefore,
the decisions of the Constitutional Court
could only be the basis for filing extraor-
dinary legal remedies.

However, the authority that the Constitu-
tional Court establishes, based on inter-
pretation of the Article 89 paragraph 2 of
the Law on Constitutional Court cannot
be the basis for the annulment of final
judicial decisions since the Constitutional
Court does not belong to the system of
judicial power and interfering with judi-
cial power in this manner depraves the
judicial power and endangers the princi-
ple of legal certainty, since, in dispositive
procedures, the other party in the pro-
cedure is not informed about an appeal
being filed, nor can they take a position
in the procedure before the Constitutional
Court, while the Constitutional Court can,
according to its practice, even after sever-
al years from filing constitutional appeal,
quash final decision of every court in the
Republic, including the highest - Su-
preme Court of Cassation.

This conflict of jurisdictions, which deep-
ly disturbs the principle of independence
and autonomy of the judicial power, can
be resolved only by changing of the Con-
stitution, which would specifically regu-
late the disposition of the Constitutional
Court and allow or disable the annulment
of the court decisions in the proceedings
following a constitutional appeal. In the
current situation, the Constitutional Court
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practically represents the fourth instance
in reviewing of court decisions and com-
plicates the process of harmonisation of
jurisprudence, since judicial decisions are
being quashed by a body outside of judi-
cial control.

On the other hand, Supreme Court of Cas-
sation, as the highest court instance in the
system of judicial power, enables unified
judicial application of the law and equali-
ty of the parties in the proceedings, con-
siders the application of the law and oth-
er regulations, as well as working of the
courts, thus fulfilling its legally determined
jurisdiction outside of court proceedings.

Legal views of the departments of the
Supreme Court of Cassation are binding
only the judges of that Court and adoption
of the binding legal views for the judges of
the highest court instance is according to
the current legal regulation in the function
of maintaining equal legal protection be-
fore the court, since the consequence of
uneven handling of the court and bringing
different legal decisions in equal matters
may lead to breaching of the constitution-
al and conventional right to a fair trial.

However, the need of harmonisation of
jurisprudence, equal handling in equal
legal matters, legal certainty and the
predictability of the legal order, according
to the more and more present stance of
domestic and international experts, must
not violate the independence of a judge
acting in a particular case.

Venice Commission is of the similar opin-
ion: “Abstract statements regarding the
application of a law tend generally to be
fallible, as it is difficult to foresee all the
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OBaj KOMeHTap ce 0HOCU Ha MULLITbEHE
Te KOMUCKje Be3aH 3a Mpefsior u3MeHa
1 gonyHa 3aKoHa o ypebernsy cynoBa u3
2013. roovHe.

WcTo muwsbetrbe je gato u y lMNpenopyum
KoMmuTeTa MWHMCTapa 3eMasba uYnaHuua
CaBeta EBpone o cygujamaog 17.11.2010.
rodvHe Koju npegsuba ga 6w cyouje
Tpebano ga umajy notnyHy cnobogy Aa
HEMPUCTPACHO, Yy CKMady Ca 3aKOHOM U
CBOJUM TyMayerseM YnMhseHULA, [oHOCe
OfyKe y NpeaMeTMa.

3 n3norkeHor Moxe ce pehn aa je mc-
KpMCTanMcaH CTaB Koju 1 M1 MpUXBaTaMo
[a BULLIK cy0BK He bu Tpebano fa cyau-
jaMa [ajy ynyTcTBa 0 TOMe KaKBy npecyay
Tpeba 4a M3peKHy y NojedMHUM Cy4aje-
BWMa, 0CUM Ko NpeIMMUHApHUX 0fyKa
W MPUIMKOM OfJTy4MBatba O MPaBHUM
NEeKOBMMa Y CKNagy Ca 3aKOHOM.

36or Tora ynora BpxoBHor KacaumoHor
Cyna yjeoHavaBakby CyACKe npaKce Tpeba
Ja byae ycMepeHa Ha [oHoLLeHse 406po
06pa3nNoKEHNX OAJTYKa Y KOHKPETHUM
npegMeTnMa y Kojuma he 6uth pelueHa
CrnopHa MpaBHa MWTarba Cy[ACKe Mpaxce
KpO3 JOHOLLEHE MPENMMUHAPHKUX OAY-
Ka O CMOPHOM MPaBHOM MWTakby Ha 3a-
XTEB MPBOCTEMEHOr Cyda, OA/y4MBaH-e
0 BaHpeOHWM MPaBHUM JIEKOBMMA Y Kpu-
BWMYHO] MaTepuju, OOHOCHO PeBM3NJCKO
OTy4MBaH-e W OfJTy4MBaHE O NOCcebHo]
PEBU3MjU, @ CBE Makbe KPO3 BpLUeHse Ha-
LONEHOCTN M3BaH cyhersa — 3ay3uMatbe
MpaBHWX CTaBOBAa KOjUMa ce MornyHsaBajy
MpaBHe MpasHMHEe HacTane OOHOLLeHeM
3aK0oHa W Apyrux Nponmca, Ynje cy HopMe
HeofpeheHe, HeMpPeLm3He UK HejacHe.

OBaKBW CTaBOBM Cy MHKOPMOPUPaHM Uy
naHy aKTvBHOCTM BpxoBHOr Kacaum-
OHOI Cyda pafuv yjeOHadaBarba CyOcKe
npakce uMajyhu y BMOY KaTeropuyxm
MMMNepaTMB WMHCTUTYLMOHANHe He3aBu-
CHOCTW CyOa W MepcoHasnHe He3aBWCHO-
CTW cyOmja, ca LunibeM [a ce ocTBape 4Ba
OCHOBHa MpWHUMNAa: BfagaBuHa Mpasa
WM NPUCTYN MPaBaM KOjU Cy M3parKeHu
jowr gasHe 1215. roguHe y Magna Cartu
Lebertatum, a y ncto BpeMe 1 Kof Hac y
HoMokaHoHy nnn 3akoHonpasuiy Cee-
Tor CaBe Koju npencTaB/ba 36UpKY CBe-
TOBHMX U LIPKBEHUX Mporuca.

MpBY NpUHLMN, BNafaBuMHa npaea je cy-
LUTWMHCKM NpefycrioB 3a 1o KakaB Mu-
paH 1 ofpMB pa3Boj ApyLuTea. CBM CMO
NpPUXBaTUAM NMPUHLMN Oa cBu Yy prasu
MOpajy He caMo [1e/10BaTU y CKady ca 3a-
KOHOM — Beh 1 6UTK jeiHaKK Npef 3aKo-
HOM 1 MMaTV NPaBO Ha NPaBUYHO Ccyherse.

Takobe, cBM CMO yMo3HaTU ca ApyrvMm
NpUHUMNOM — fa cBu Tpeba da umajy dep
1 edyKacaH NpUCTyN NpaBaum.

Kako ce npuctyn npaBau Hajbosbe Mno-
CTUMKE — TO je Ha4uH Ha Koju Bnaga morke
Hajbo/be obe3beanTu Oa CyOocKM CUCTEM
byne oTBOpeH, TpaHCMapeHTaH U edu-
KacaH y 3allTuTK npaea da rpabaHuma
npysu 60o/’bM MPUCTYN CyOOBMMA KPO3
npaBuHy ynoTpeby MOL4epHMX TEXHOIO-
rmja, a joL BarkHWje jadarby Mpasa U oa-
FOBOPHOCTM.

HwjenHo of oBUX NTakba Koja Cy 0TBOPHU-
na oBa [OBa Hadvena BnafaBWHe MpaBa
HWje jeOHOCTaBHO.




factual circumstances in which this law
could be applied. The general session
should only decide in concrete cases.”
This comment relates to the opinion of the
Commission related to the proposal of the
Draft Amendments to the Law on Organi-
sation of Courts in Serbia from 2013.

The same opinion was given in the Rec-
ommendation of the Committee of Min-
isters to member States of the Council of
Europe to judges of 17 November 2010
envisaging that the judges should have
a freedom to impartially, in accordance
to the law and their interpretation of the
facts, reach decisions in the cases.

According to the above mentioned, it can
be stated that the stance, which we adopt
has been crystallized, that the higher
courts should not provide the judges with
instructions on what kind of a judgement
they should bring in particular cases,
apart from the preliminary decisions or
while deciding on legal remedies accord-
ing to the law.

For this reason, the role of the Supreme
Court of Cassation in harmonisation of
case jurisprudence should be directed
towards reaching well-reasoned deci-
sions in particular cases in which disput-
able legal issues of jurisprudence will be
solved through reaching preliminary de-
cisions on disputable legal matter upon
a request of the first instance court, de-
ciding on extraordinary legal remedies in
criminal matter, i.e. review decisions and
decisions in the special review process;
and less and less through the exercise
of jurisdiction outside of the trial — mak-
ing legal positions which fulfil legal gaps
created by passing the laws and other
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regulation, whose provisions are unde-
termined, imprecise or vague.

This kind of positions are incorporated
in the Plan of Activities of the Supreme
Court of Cassation for the purpose of
harmonisation of jurisprudence, having
in mind the categorical imperative of the
institutional independence of courts and
personal independence of judges, with
the aim to accomplish two main princi-
ples: the Rule of Law and access to jus-
tice that were expressed as early as 1215
in Magna Carta Libertatum, and at the
same time in Serbia in Nomocanon or the
Zakonopravilo of Saint Sava which repre-
sents the collection of civil and ecclesias-
tical regulations.

The first principle, the Rule of Law is
an ultimate prerequisite for any kind of
peaceful and sustainable development of
the society. We have all accepted the prin-
ciple that everyone in the State has to, not
only act in accordance to the Law — but
also be equal before the Law and have
the right to a fair trial.

Furthermore, we are all acquainted with
the second principle - that everyone has
to have a fair and efficient access to justice.

How to achieve the access to justice in the
best manner - that is the way in which a
Government may best provide that the
judicial system is open, transparent and
efficient in protection of rights to provide
the citizens with a better access to the
courts through the correct utilisation of
the modern technologies, and more im-
portantly, through strengthening rights
and responsibilities.



OPArOMUP MUJTOJEBUTR

Hekap cy Bpfo HenpujaTHa He caMo Bna-
nama, Beh 1 opyrmMa, Kao LLUTO cy Kopro-
paLuje ca OrpOMHOM EKOHOMCKOM Mo,

Anw, 3apatak Tparu nocBeheHoCT cBUX
Hac, Bnaga, 3akoHofaBua, cyamja, aaso-
KaTa, rpahaHa...

3a HeKe LieHa ovyBahsa BrialaBuHe npa-
Ba W MPUCTyNa NpaBam, Kao LUTO CBUM 3Ha-
Mo, buna u 6uhe Bpno TelKka. Anu To je
LieHa Kojy 61cMo cBM pafo Tpebanu 6UTK
CMpPeMHU [a NnaTmmo.

YBepeH caM cTora da he OaHallHba KOoH-
depeHLMja 1 Hallle A1CKyCKje y Ha3HaYe-
HOM CMUCIY BUTK HajBULLIET KBanMTeTa W
na heMo mcKpucTanmcat Hajbosbe npe-
Anore 0 HaYMHy yjefiHa4YaBahba CyAcKe
npakce Koju he OONpPUHETU NMPaBHOj CU-
MYPHOCTW Y3 MyHO MOLLTOBakee CyamjcKe
HE3aBMCHOCTM.

XBana Ha narHu.




None of these questions that were
opened by these two principles of the
Rule of Law is simple.

They are sometimes very unpleasant not
only to governments, but to others as
well, such are corporations with enor-
MOUS eCoNomic power.

However, the task demands the dedica-
tion of every one of us, the Government,
legislator, judges, attorneys, citizens...

For some, the price of preservation of the
Rule of Law and access to justice, as we
all know, has always been and will be dif-
ficult. But, that is the price that everyone
should be willingly ready to pay.

| am therefore convinced that the today’s
conference and our discussions in the
stated sense will be of the greatest quali-
ty and that we will crystallise the best pro-
posals on the manner of harmonisation
of jurisprudence, which will contribute to
legal certainty while fully respecting the
judicial independence.

Thank you for your attention.
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YjeOoHauaBatbe cydcKe npakce -
n3mebhy npaBHe CUIYPHOCTU U CyaNjCKe HE3aBUCHOCTU

OPArAHA 60JbEBUR
npeacearvua dpywtea cyamja Cpbuje,
cyavja AnenaumoHor cynay beorpaay

1. CyacKa npakca -
npaBHu okBup Y Cpbuju

CyOcKka mpakca 3HauM YKyMHOCT ycarna-
LIEHNX, [OoCnefHWX MpaBHUX CTaBOBa,
KOja Cy CyOOBM jefHe Opr<aBe WMCKasanu
y CBOjVM ofJTyKaMma.

MNpeMa YctaBy Penybnuke Cpbuje (4naH
145) cydosu cyde Ha ocHogy Ycmaaa, 3a-
KOHa U Opya2ux onuwmux akama, Kada je
mo npedsubeHo 3aKOHOM, onwmenpu-
xsaheHux npasuna mebyHapooHo2 npasa
u nomaepbeHux MebyHapoOHUX y2080pa.
3aKoH 0 cyaujama, y MpBOM YfiaHy, npo-
nucyje: aa je ,,Cyduja je He3asucaH y no-
cmynarsy U doHowersy 00s1yKe” (cmaa 1.)
u da ,,Cyduja cydu u npecybyje Ha ocHogy
Ycmaaa, 3aKoHa u Opy2ux onuwimux aKa-
ma, nomapbheHux MebyHapoOHUX y20B0-
pa, onwmenpuxasaheHux npasusna meby-
HapodHoe npaada.” (cTaB 2.).

Kao jeoHy on OCHOBHMX rapaHumja rno-
NOXKaja cyavja, nocse CTafHOCTU U He-
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Harmonisation of the case law —
between legal certainty and judicial independence

DRAGANA BOLJEVIC
President of Judges’ Association of Serbia,
Judge of Court of Appeal in Belgrade

1. Jurisprudence -
legal frame in Serbia

Jurisprudence means the totality of har-
monised, consistent legal views that the
courts have expressed in their decisions.

According to the Constitution of Republic
of Serbia (Article 145) court decisions are
based on the Constitution, Law and other
general acts when provided by the Law,
generally accepted rules of international
law and the ratified international treaties.
Law on judges, in its first Article, provides
as following: ‘A judge is independent in
his/her actions and decision taking. A
judge shall adjudicate and render judg-
ment on the basis of the Constitution, laws
and other general acts, ratified interna-
tional agreement, and generally accepted
rules of international law.”

As one of the main warranties of the po-
sition of judges, next to judges’ tenure
and non-transferability, Law on judges
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NpeMecTMBOCTW, 3aKoH O cyaujama mnpo-
nucyje 1 MehycobHy He3aBWCHOCT cyauja
(4UnaH 22), Ha HauwH fa je ,,Cyduja (je) cro-
600aH y 3acmynarby €802 CXBAMarsq,
ymaepbusarey YureHUYa U NpuMeHU npa-
80, y ceemy o Yemy odnydyje. (ctaB 1.) u
na ,,Cyouja Huje dyxcaH da uKome, na HU
dpyauMm cydujamMa u npedcedHUKy cyoa,
0bjawrbaBa CBOJa NPAGHA CXBaMArA U
ymaepbeHo YureeHUYHO cmaree, u3y3es y
0bpasnoxcerby 007yKe unu Kad mo 3a-
KoH nocebHo Hasnaxce.” (cTaB 2.). N 3aKoH
0 ypebewy cynoBa (4naH 3.) rosopu o
HE3aBWCHOCTW Cy[CKe BMAcTW, TaKo LUTO
nponucyje aa: ,,Cydcka enacm npunada
Cy0oBUMQA U HE3aBUCHQ je 00 3aKOH0Jas-
He u u3spwHe erracmu” (ctas 1.), ,,Cydcke
0071yKe cy 0basesHe 3a cee U He Mozy
bumu npedmem BaHcydcKe KoHmpose”
(ctaB 2.), ,,CyOCcKy 0071yKy MoXce npeucnu-
musamu camo HaodseNCcHU Cyd Y 3aKOHOM
nponucaHoM nocmynky” (cTaB 3.), Te aa je
,CBaKo (je) dyxcaH 0a nouumyje U3spuIHy
cyacKy 0071yRy.” (CTaB 4.).

HaeepeHe ompembe cy y cknagy U ca
Mpenopykom KM/PeL, (2010)12 Komute-
Ta MuHKcTapa Cageta EBpone aprkaBama
YnaHuuama o cyamjama og 17.11.2010'.

1 5. Cyauje 6m Tpebano ga wuMmajy notnyHy cnobody Aa
HEMPUCTPACHO, Y CKNafly ca 3aKOHOM U CBOjUM TyMadetbeM
UnMHsEHMLIA, [OHOCe offlyKe y npeameTuma. [lornasibe
Il = YHyTpalrba HesaBMcHOCT 22. Hadeno cyacke
HE3aBMCHOCTU 3HaYM HE3aBWCHOCT CBAaKOr MojeduHor
cyavje y BpLUetsy GyHKUMja Bobetba CydCcKor MocTyrKa.
[Mpw foHoLLerby oAnyKa cyauje Tpeba fAa byay HesaBucHe
1 HempucTpacHe W criocobHe Aa menyjy 6e3 MKaKsBuxX
OrpaHuYerba,  HempuvMepeHor  yTuLaja,  MpUTUCaKa,
NpeTHUW UM MeLLiaksa, HerocpeHor MW nocpeaHor, of
CTpaHe 6Uro Kor opraHa, YKibyuyjyhu 1 opraHe yHyTap
npasocyba. Xujepapxujcka opraHusauuja npasocyba He
6v Tpebano fa noapuvBa UHAMBUAYaNHY He3aBMCHOCT.
23. Buwwm cynosu He 61 Tpebano cyoujama da gajy
ynyTcTBa O TOMe KakBy Mpecydy Tpeba Aa W3peKHy Y
nojenHNM  CNyYajeBnMa, OCUM KOA MPEeNMMUHaPHUX
O/lyKa WAWM  MPWIMKOM OfJlyuMBatba O MPaBHUM
NeKoBMMa Y CKNagy ca 3aKoHOM.”

MpaBHW cTaBoBM MpuxBaheHW y CyacKoj
npaKkcn Hucy obeesyjyhn, na dopman-
Ho, y Penybnuupm Cpbuju, cyacka npakca
HWje M3BOp MpaBa. AW, MOLUTO CyACKY
MpaKcy, 0OOHOCHO Y Hs0] WM3HETE MpaBHe
CTaBoBe, cyauje Hajuelwhe yBarkaBajy,
CyacKa npakca ¢akTWYKM MpeacTaB/ba
n3Bop NpaBa. Kao Takea, Tpebano 6u ga
oMoryAn jeQHaKOCT CBUX Mpes 3aKOHOM
1 MPaBHY CUIYPHOCT, YKIbY4yjyhr 1 npeq-
BWAOMBOCT CYACKMX OJIyKa.

3ato cBakM cyauvja Tpeba Oa 3Ha pene-
BaHTHY CyOCKY MpaKcy U yame je y 063up
Kada o4flydyje, @ aKo oglyyyje CyrnpoTHO
of/lykama BuLLer cyna, Tpeba nogpobHo
[a V30K passfore Koju Cy ra 3a Takeo
nocTynakse onpedenunu. CHaroM apryme-
HaTa U ayTOpUTETOM Cy[0Ba Koju U3parKa-
Bajy ogpebeHW MpaBHW CTaB MpU UHTEp-
npeTaumuju NpaBHUX HOPMMW, MPAaBHW CTaB
6uBa npuxsaheH of cTpaHe BehnHe Opyrnx
Cy[OBa, Te Ce TaKo CTBapa CyACKa MpaKca.

2. AKTyesnHo cTame - Aa m cy
caMo cyZ10BU OArOBOPHO 33
HeyjeHa4YeHy CYACKY NpaKcy

NoyeB oa 2000 rogmHe — cpncko NpaBo-
cybe Hanasu ce y cTamy ,pedopme” a 3a-
KOHM Ce Metbajy KOHTUHYMPaHO, YecTo U,
HajueLhe, HeycKknabeHo.

YmMecTo 3akoHa o paay 13 2001. roamHe?,
noHeT je HoBw 2005. roavHe 1 MetbaH je
joL YeTrpu nyTa®. 3aKoH 0 MpUBPEAHUM

2 3axoH o pany, Cnywbern macHuk PC, 6poj 70/2001, 73/2001
3 3aKoH o papy, CnyrbeHn macHuk PC, 6poj 24/2005,
61/2005, 54/2009 v 32/2013, 75/2014.




prescribes mutual independence of judg-
es (Article 22): “A judge is free in holding
his/her views, determination of facts and
application of law in all matters under his/
her deliberation. A judge is not required to
justify to anyone, even other judges and/
or the president of the court, his/her un-
derstanding of the law and the facts found,
except in the reasoning of the judgment or
when so particularly stipulated by law.”
Law on organisation of courts (Article 3):
LJudicial authority shall be vested in courts
and shall be independent of the legislative
and the executive authorities. Judicial de-
cisions shall be binding on all and may not
be subject to extra-judicial control. Judi-
cial decisions may be reviewed only by the
court of competent jurisdiction in due pro-
ceedings established by law. All persons
are obliged to comply with enforceable
judicial decisions.”

The cited provisions are in line with Rec-
ommendation CM/REC (2010)12 of the
Committee of Ministers of the Council of
Europe to member states on judges from
17 November 2010".

Accepted legal views of jurisprudence
are not binding, therefore, formally, in
Republic of Serbia, jurisprudence is not

1,5 Judges should have unfettered freedom to decide
cases impartially, in accordance with the law and
their interpretation of the facts. Chapter Ill - Internal
independence 22. The principle of judicial independence
means the independence of each individual judge in
the exercise of adjudicating functions. In their decision
making judges should be independent and impartial
and able to act without any restriction, improper
influence, pressure, threat or interference, direct or
indirect, from any authority, including authorities
internal to the judiciary. Hierarchical judicial organisation
should not undermine individual independence
23. Superior courts should not address instructions to
judges about the way they should decide individual cases,
except in preliminary rulings or when deciding on legal
remedies according to the law..
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the source of law. However, since ju-
risprudence, or more specifically legal
views stated in it, is respected amongst
the judges, jurisprudence does represent
the source of law in practice. As such, it
should enable the equality of every person
before the law and legal certainty, predict-
ability of judicial decisions here included.

For this reason, every judge should know
the relevant jurisprudence and consider it
upon deciding, and in case of reaching a
decision contrary to decisions of a supe-
rior court, they should state the reasons
that determined such kind of handling. By
the power of an argument and by the au-
thority of courts expressing certain legal
view through interpretation of the legal
provisions, a legal view becomes accept-
ed by the majority of other courts, and the
jurisprudence is created in this manner.

2. Current state -
are only courts liable for
inconsistent jurisprudence

Since the year 2000 - Serbian judiciary
has been in the state of “a reform” and
laws have been changed continuously,
frequently and, usually, in an unharmo-
nised manner.

Instead of the Labour Law from 20012, the
new one was passed in 2005 and amend-
ed on four occasions?®. Law on Companies*
from 2004 was amended in 2011, only for

2 Labour Law, Official Gazette of RS, number 70/2001, 73/2001.

3 Labour Law, Official Gazette of RS, number 24/2005,
61/2005, 54/2009 and 32/2013, 75/2014.

4 Law on Companies, Official Gazette of RS, number
125/2004 and 36/2011 - other law.
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apywrteuma® n3 2004. roouHe, MerbaH
2011. roguHe, ga 6u T1e 2011. roguHe
610 OOHET HOBM 3aKoH® 61O MetbaH Y Toj
WCTOj FOAWHM, a 3aTUM joLU ABa nyTa; 3a-
KOH O TPHULLTY XapTuja o BpeAHOCTU U
OpYrX GUHAHCUCKUX MHCTPyMeHaTa® 13
2002. roouHe, MeksaH je jow 6 nyta Ao
2006. rognHe, Kapa je 6MO [OOHET HOBM
TakaB 3akoH’, Koju je 2011. roanHe 3a-
MeHeH 3aKOHOM O TPHMLLTY KanuTtana®,
a 3aKoH 0 Mpey3nMary aKLMOHAPCKMX
OpywTasa’ goHer je 2006. roomHe U Me-
tbaH 2009. rognHe n 2011, roguHe.

3aKkoH o npuBaTu3aumjn'® ns 2001. rogn-
He, MeHbaH je joll 9 nyTa, Aa 61 HoBM 61O
JoHeT'' y aBrycty npotune roguHe 1 Me-
toaH Beh y Majy oe 2015. roguHe; 3aKoH
o0 AreHumju 3a npueatusaumjy'? s 2001.
roonHe MenbaH je 2004, 2010. n 2014;
3aKoH 0 aKkuujckoM poHay'® 13 1998. ro-
OVHe 3aMerbeH je HoBuM 13 2001. roam-
He', MetbaH 2005. roguHe, oa 61 Npectao

4 3aKoH 0 NpWBpedHWM ApyLUTBMMA, CrybeHn macHuK
PC, 6poj 125/2004 1 36/2011 - ap. 3aKoH.

5 3aKoH 0 npvBpeaHUM ApyLiTBKMMa, CryyK6eHn rmacHUK
PC, 6poj 36/2011, 99/2011, 83/2014,5/2015.

6 3aKOH O TPHWULLTY XapTuja o BPedHOCTU U Opyrux
OUMHAHCU]CKMX MHCTPYMeHaTa, CriysbeHn nuct CPJ, 6p.
65/2002 1 Cnybenu rmacHmk PC, 6p. 57/2003, 55/2004,
45/2005, 101/2005 - gp. 3aKkoH, 85/2005 - ap. 3aKoH U
£46/2006 - op. 3aKOH.

7 3aKOH O TPHWLITY XapTuja OA BPedHOCTU W OpYrux
GUHAHCK]CKMX MHCTPYMeHaTa, CnymbeHn macHuk PC,
6poj 47/2006.

8  3aKoH 0 TpHMLLTY KanuTana, CnyrbeHun macHuk PC, 6poj
31/2011.

9 3aKOH 0 Mpey3uMatby aKLIMOHaPCKUX ApyLLTaBa, CriysbeHmn
macHvk PC, 6poj 46/2006, 107/2009 1 99/2011.

10 3akoH o npweatvsaumjy, CnyrbeHn macHuk PC, 6poj
38/2001, 18/2003, 45/2005, 123/2007, 123/2007 - pp.
3aKoH, 30/2010 - gp. 3aKoH, 93/2012 1 119/2012,51/2014,
52/2014 (Opnyka YctasHor cyna)

11 3aKoH o npuBatM3aumjn, Cnyrwbenn macHuk PC, 6poj
83/2014, 46/2015.

12 3aKoH 0 AreHumjv 3a npveaTusauujy, CybeHr macHuK
PC, 6poj 38/2001, 135/2004 1 30/2010, 115/2014.

13 3aKoH 0 aKkuujckoM doHay Penybnuke Cpbuje, CryrbeHm
rnacHuk PC, 6poj 44/98.

14 3aKoH 0 aKumjckoM doHay, CnyrbeHn macHuk PC, 6poj
38/2001 w1 45/2005.

na Barkum 15.05.2010. roomHe Ha oCHoBY
ynaHa 16. Tayka 1. 3aKoHa 0 areHumju
3a NpWBaTM3aLMjy; 3aKOH 0 areHumju 3a
npvBpeaHe peructpe'® u3 2004. roguHe,
MetbaH je 2009. roamHe n 2011. roguHe,
Kafa je AOHET 1 3aKoH 0 MOCTYMKy peru-
cTpaumje y AreHumju 3a npmBpegHe pe-
rucTpe's, Koju je MetbaH npoLusie roamHe.

3aKoH o cTeyajHoM nocTyrky'? n3 2004,
rogvHe, MetbaH je 2005. roguHe 1 2009.
roavHe, 3aMetbeH 3aKOHOM O cTevajy'é,
KOjM je HaKOH Tora MeHaH joLL TpY MyTa,
a 3aKoH 0 caHauuju1, CTeYajy 1 NMKBMaa-
umju 6aHaka’, koju je 3a 11 roguHa (og
1990. roguHe) 610 MehsaH 6 NyTa, 3ame-
toeH je 3aKOHOM 0 CTeyajy WM caHaumju
faHaka 1 OpyliTaBa 3a ocurypare? u3
2005. rogmHe, Koju je nocre Tora MeksaH
jowr aBa nyTa, a y dbebpyapy 2015. roomHe
JOHET je HOBW 3aKoH?'.

3aKoH MmapHWYHOM MocTyrky? u3 2004,
roovHe, MehsaH je Tpu nyTa, a HoBW?
poret 2011. rognHe, 1 MeraH Tpy nyTa.

15 3aKoH 0 areHumju 3a npuepedHe pervctpe, Cryrb6eHn
rmnachuk PC, 6poj 55/2004, 111/2009 1 99/2011.

16 3aKkoH 0 MoCTynKy peructpaumje y AreHumjn 3a
npuepeaHe peructpe, CnywbeHn macHuk PC, 6poj
99/2011,83/2014.

17 3aKoH 0 cTeyajHoM nocTyrKy, CnyrbeHn rmacHuk PC,
6poj 84/2004 v 85/2005 —Lpyri 3aKoH.

18  3aKoH o cTevajy, CnyrbeHn rmacHmk PC, 6poj 104/2009,
99/2011 - gp. 3aKoH 1 71/2012 - opgnyka YC, 83/2014.

19 3aKoH 0 caHauuju, cTevajy M NMKBMOAUMM HaHaKa,
Cny6enmn nuct COPJ, 6poj 84/89 1 63/90 1 CnyrkbeHn
nmct CPJ, 6poj 37/93, 26/95, 28/96, 44/99 1 53/2001.

20 3aKoH 0 CTeyajy M caHaumju 6aHaka W OpyluTaBa 3a
ocuryparbe, Cnywbenn macHuk PC, 6poj 61/2005,
116/2008 1 91/2010.

21 3aKoH 0 cTeyajy M caHaumju 6aHaka W OpyluTasa 3a
ocuryparbe, CrywbeHn macHmk PC, 6poj 14/2015.

22 3aKoH MapHW4HOM MocTynky, CrysbeHn rmacHuk PC,
6poj 125/2004, 111/2009, 36/2011, 53/2013 - OpnyKa
YcTaBHor cyaa.

23 3aKoH MapHU4HOM MocTynky, CrysbeHu racHuk PC,
6poj 72/2011, 49/2013 - OgnyKa YctasHor cyaa, 74/2013
- Opnyka YcrasHor cyna, 55/2014.




a new law to be passed in the very 20115,
amended in the same year, and then twice
more subsequently; Law on the Market
of Securities and other Financial Instru-
ments? from 2002 was amended 6 more
times before 2006, when a new such Law’
was passed, and was in 2011 replaced by
the Law on the Capital Market®, while the
Law on Takeovers of Joint Stock Compa-
nies’ was passed in 2006 and amended in
2009 and 2011.

Law on privatization'® from 2001 was
amended 9 additional times, while a new
one was passed'' in August of last year
and amended already in May this year;
Law on Privatization Agency'? from 2001
was amended in 2004, 2010 and 2014;
Law on Share Fund™ from 1998 was re-
placed by a new one in 20014, amended
in 2005 and was revoked as of 15 May
2010 according to the wording of the
Article 16 item 1 of the Law on Privati-
zation Agency; Law on the Serbian Busi-

ol

Law on Companies, Official Gazette of RS, number

36/2011,99/2011,83/2014,5/2015.

Law on the Market of Securities and other Financial

Instruments, Official Gazette of FRY, number 65/2002

and Official Gazette of RS, number 57/2003, 55/2004,

45/2005, 101/2005 - other law 85/2005 - other law and

46/2006 - other law.

Law on the Market of Securities and other Financial

Instruments, Official Gazette of RS, number 47/2006.

Law on the Capital Market, Official Gazette of RS, number

31/2011.

Law on Takeovers of Joint Stock Companies, Official

Gazette of RS, number 46/2006, 107/2009 and 99/2011.

10 Law on privatization, Official Gazette of RS, number
38/2001, 18/2003, 45/2005, 123/2007, 123/2007 -
other law, 30/2010 - other law, 93/2012 and 119/2012,
51/2014,52/2014 (Constitutional Court decision)

11 Law on privatization, Official Gazette of RS, number
83/2014, 46/2015.

12 Law on Privatization Agency, Official Gazette of RS,
number 38/2001, 135/2004 and 30/2010, 115/2014.

13 Law on Share Fund of Republic of Serbia, Official Gazette
of RS, number 44/98.

14 Law on Share Fund, Official Gazette of RS, number

38/2001 and 45/2005.

o~

~

©

~©

DRAGANA BOLJEVIC

ness Registers Agency'® from 2004 was
amended in 2009 and 2011, at the same
time when the Law on the Procedure of
Registration with the Serbian Business
Registers Agency'® was passed, which
was amended last year.

Law on Bankruptcy Proceedings' from
2004, amended in 2005, was in 2009 re-
placed by the Law on Bankruptcy'®, which
was later on amended three times, and
Law on Restructuring, Bankruptcy and
Liquidation of Banks', having, for 11
years (from 1990) been amended 6 times,
was replaced by Law on Bankruptcy and
Liquidation of Banks and Insurance Com-
panies? in 2005, which was afterwards
amended two more times, and in Febru-
ary of this year a new law?' was passed.

Civil Procedure Code? from 2004 was
amended three times, while a new one®
was passed in 2011 and amended three

15 Law on the Serbian Business Registers Agency, Official
Gazette of RS, number 55/2004, 111/2009 and 99/2011.

16 Law on the Procedure of Registration with the Serbian
Business Registers Agency, Official Gazette of RS,
number 99/2011, 83/2014 .

17 Law on Bankruptcy Proceedings, Official Gazette of RS,
number 84/2004 and 85/2005 - other law.

18 Law on Bankruptcy, Official Gazette of RS, number
104/2009, 99/2011 - other law and 71/2012 -
Constitutional Court decision 83/2014.

19 Law on Restructuring, Bankruptcy and Liquidation of
Banks, Official Gazette of SFRY, number 84/89 n 63/90
and Official Gazette of FRY, number 37/93, 26/95, 28/96,
44/99 and 53/2001.

20 Law on Bankruptcy and Liquidation of Banks and
Insurance Companies, Official Gazette of RS, number
61/2005, 116/2008 and 91/2010.

21 Lawon Bankruptcy and Liquidation of Banks and Insurance
Companies, Official Gazette of RS, number 14/2015.

22 Civil Procedure Code, Official Gazette of RS, number
125/2004, 111/2009, 36/2011, 53/2013 - Constitutional
Court decision.

23 Civil Procedure Code, Official Gazette of RS, number
72/2011, 49/2013 - Constitutional Court decision,
74/2013 - Constitutional Court decision, 55/2014.



OPATAHA BOJbEBUR

3aKoH 0 M3BPLLUHOM MocTyrKky? 13 2000.
roAMHe, MetbaH je Beh Te, Na 3aTiM 1 Ha-
pefdHe roauHe, da 61 HoBU® 61O OOHET
2004. roauHe, a Hera je 3aMeHno 3aKoH
0 m3BpLUEHY M 0be36ehery? on 2011,
rofnHe, Koju je Beh y Toj rogmHm 6uo ns-
MeHeH ApYriMM 3aKoHoM? 1 nocne Tora
joL TpW MyTa; OBe roduHe je mpunpe-
MJbEH 1 HaLPT HOBOT 3aKoHa.

KpuBUYHM 3aKoHMK? 13 2005. roguHe, y
TOj UCTOj FOOMHU je N UCMPaB/bEH U Me-
HbaH, @ MetbaH je aga nyta u'y 2009. ro-
OVHW, 1 no jegHom y 2012, 2013. n 2014.
FOAMHW. 33KOHWMK O KPUBWMYHOM MOCTYM-
Ky? 13 2001. roouHe MehsaH je jowl 9
nyta go 2010. roamHe; apyru 3aKOHWK O
KpuBMYHOM nocTynky*® 13 2006. roauHe,
MaKo HWKaQ HWje MpUMerbKMBaH, MerbaH
je n 2007. 1 2008. roguHe, a Barkehn 3a-
KOHWK 0 KpWBWYHOM MocTyrky®' 13 2011.
roauvHe, MeHaH je jol meT nyTa — npBeu
MyT jOLL MPe Hero LUTO je novena herosa
npvMeHa - y UCTOj roAaMHW Kada je do-
HeT, 3aTuM y 2012. rognHm, nNa Asa nyTa
y 2013. roguHu v jeaHom y 2014. rogunHn.

24 3aKoH 0 M3BPLUHOM MocTynKy, CnyrbeHun nuct CPJ, 6poj
28/2000, 73/2000 1 71/2001.

25 3aKoH 0 M3BPLUHOM MOCTyrKy, CryrbeHn macHuk PC,
6poj 125/2004.

26 3aKoH 0 u3BpLLeHy 1 0be36eberby, 31/2011, 99/2011 -
p.3akoH, 109/2013 - oanyka YC, 55/2014, 139/2014.

27 Oppenbe un. 300. u 311. 3aKoHa O u3BpLUEHY WU
obesbebersy, npectane cy Aa Bare 4. jaHyapa 2012.
rofvHe, [AHOM CTyMakba Ha cHary 3akoHa o M3MeHama
1 fonyHaMa 3akoHa o AreHLmju 3a NpyBpeaHe peructpe
(Cnyrk6eHm rmacHuk PC, 6poj 99/2011).

28 HpuBWYHM 3aKoHWK, Cnysbenn macHuk PC, 6poj
85/2005, 88/2005 - wcrp., 107/2005 - wcnp., 72/2009,
111/2009, 121/2012, 104/2013, 108/2014.

29 3aKOHWK 0 KpWBWMYHOM MOCTYrKy, Cnyrbenn nuct CPJ,
6poj 70/2001 1 68/2002 1 CnyrkbeHn macHuk PC, 6poj
58/2004, 85/2005, 115/2005, 85/2005 - Apyrvt 3aKoH,
49/2007, 20/2009 - apyrv 3aKoH, 72/2009 1 76/2010.

30  3aKOHWK O KPUBMYHOM MOCTYMKY, CryrbeHn rmacHuK PC,
6poj 46/2006, 49/2007 v 122/2008.

31 3aKOHMK O KPUBMHYHOM MOCTYMKY, Cryrk6eHM macHWK PC, 6poj
72/2011,101/2011,121/2012, 32/2013 1 45/2013, 55/2014.

NcTa je cTBap ca cTaTycHO-OpraHu3a-
UMM 3aKOoHMMa 0 mpaBocyhy: NpeTxoOHu
3akoH o cyaujama®? us 2001. roguHe 3a
8 rogvHa MerbaH je 11 nyTa, a Barkehu
3akoH o cyaujama® u3 2008. rognHe —
3a HenyHux 7 roguHa MeksaH je 10 nyta.
MpeTxoOHW 3aKoH 0 ypehetby cynosa®
13 2001. rognHe MeksaH je 6 nyTa, a ca-
JOalutsu, n3 2008. rogmHe 8 nyta®. 3akoH
0 Bucorom caBeTy npasocyha® 13 2001,
roauHe MetbaH je 5 nyTa, a Bawehn 3a-
KOH 0 BucoroM caseTy cyactea® 13 2008.
roguHe - 3 nyTa, ¢ TuMm wto ce 2014. ro-
OMHe 0yCTano o[l herose HoBe U3MeHe.

BuwepgelueHnjcka cyacka Mpera y Ko-
joj je 6uno 138 ONLTUHCKUX cynoBa®
noTnyHo je npoMemweHa 2010. roguHe
dopmMmparseM 34 0CHOBHMX CyfoBa ca 98
CYACKMX jeAMHMLA, MOYETKOM MpUMeHe
3aKoHa o ceguLLITMMa 1 noapyyjuMa cy-
[0Ba W jaBHWUX TyKumnalTasa® nus 2008.
roguHe, ga 6w o 1.1.2014. rognHe no-
4Yeo [a ce npuMetbyje HOBW 3aKOH O ce-

32 3aKoH o cyaunjama, CnybeHn macHuk PC, 6poj 63/2001,
42/2002, 17/2003 - ognyka YCPC, 25/2003 - wucnp.
onnyke YCPC, 27/2003, 29/2004, 35/2004 - ognyka
YCPC, 44/2004, 61/2005, 101/2005, 46/2006 - ap. 3aKoH
1 21/2009 - ognyka YC.

33 3akoH o cyavjama, CnywbeHn machmuk PC, 6poj
116/2008, 58/2009 - ognyka YC, 104/2009, 101/2010,
8/2012 - onnyka YC, 121/2012, 124/2012 - ognyka YC,
101/2013,111/2014 - ognyka YC, 117/2014, 40/2015.

34 3aKoH o ypebery cynosa, Cnybenn macHuk PC, 6poj
63/2001, 42/2002, 27/2003, 29/2004, 101/2005, 46/2006
1 116/2008 - ap. 3aKoH.

35 3aKoH o ypebery cynosa, Cnywbenn macHuk PC, 6poj
116/2008, 104/2009, 101/2010, 31/2011 - gp. 3aKoH,
78/2011 - gp. 3aKoH, 101/2011, 101/2013, 40/2015.

36 3aKoH o BucorkoM caBeTy npasocyha, CryrbeHu macHuK
PC, 6poj 63/2001, 42/2002, 39/2003, 41/2003 - wvcnp.,
44/2004 1 61/2005.

37 3aKoH o BucokoM caseTy cyacTsa, CnyybeHn rmacHuK
PC, 6poj 116/2008, 101/2010 1 88/2011.

38 3aKoH 0 ceguMwTMMa W nodpyyjMMa CydoBa W jaBHUX
TyrunawTasa, CnyrbeHn macHuk PC, 6poj 63/2001 1
42/2002.

39 3aKoH 0 cegMwTMMa W nodpyyjMMa CydoBa W jaBHUX
TyrunaLuTasa, Cnysbenn rmachuk PC, 6poj 116/2008 1
101/2013 - gp. 3aKoH




times. Law on Enforcement Procedure?
from 2000 was amended during that very
year, then during the next year, and a new
law? was passed in 2004, only to be re-
placed by Law on Enforcement and Se-
curity?® in 2011, which was already in the
same year replaced by a new law? and
then the same was done in three more
occasions; during this year, a draft of a
new law was prepared.

Criminal Code?® from 2005 was in the
same year amended, was also amended
twice in 2009 and once in each 2012, 2013
and 2014. Criminal Procedure Code?
from 2001 was amended 9 times un-
til 2010; the second Criminal Procedure
Code® from 2006, although it has never
been applied, was amended in 2007 and
2008, and the actual Criminal Procedure
Code® from 2011 has been amended 5
times in total — first time even before its
implementation began in the same year it
was adopted, then in 2012, twice in 2013
and once in 2014.

24 Law on Enforcement Procedure, Official Gazette of FRY,
number 28/2000, 73/2000 and 71/2001.

25 Law on Enforcement Procedure, Official Gazette of RS,
number 125/2004.

26 Law on Enforcement and Security, 31/2011, 99/2011
— other law, 109/2013 - Constitutional Court decision,
55/2014, 139/2014.

27 Provisions of Articles 300 and 311 of the Law on
Enforcement and Security ceased to be valid as of
4 January 2012 by entry into force of the Law on
amendments and supplements of the Law on Serbian
Business Registers Agency (Official Gazette of RS,
number 99/2011).

28  Criminal Code, Official Gazette of RS, number 85/2005,
88/2005 - correction, 107/2005 — correction, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014.

29 Criminal Code, Official Gazette of FRY, number 70/2001
and 68/2002 and Criminal Code, Official Gazette of RS,
number 58/2004, 85/2005, 115/2005, 85/2005 - other
law, 49/2007, 20/2009 - other law, 72/2009 and 76/2010.

30 Criminal Code, Official Gazette of RS, number 46/2006,
49/2007 and 122/2008.

31 Criminal Code, Official Gazette of RS, number 72/2011,
101/2011,121/2012, 32/2013 and 45/2013, 55/2014.
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The situation is the same when it comes
to status-organisational laws on judici-
ary: previous Law on Judges® from 2001
was, for 8 years, amended 11 times, and
actual Law on Judges® from 2008 — was
for the period of less than seven years
amended 10 times. Previous Law on
Organisation of Courts® from 2001 was
amended 6 times, while the current one
has been amended 8 times®. Law on
High Council of Judiciary® from 2001 was
amended 5 times and the current Law
on High Judicial Council®” from 2008 - 3
times, provided that in 2014 the amend-
ments were withdrawn.

Several decades functioning court net-
work of 138 municipal courts® had been
completely changed in 2010 by formation
of 34 basic courts with 98 court units, at
the commencement of application of the
Law on the Seats and Territorial Jurisdic-
tions of Courts and Public Prosecutor's

32 Law on Judges, Official Gazette of RS, number 63/2001,
42/2002, 17/2003 - Constitutional Court decision,
25/2003 - correction of the Constitutional Court decision,
27/2003, 29/2004, 35/2004 - Constitutional Court
decision, 44/2004, 61/2005, 101/2005, 46/2006 — other
law and 21/2009 - Constitutional Court decision.

33  Law on Judges, Official Gazette of RS, number 116/2008,
58/2009 - omnyka YC, 104/2009, 101/2010, 8/2012
- Constitutional Court decision, 121/2012, 124/2012
- Constitutional Court decision, 101/2013, 111/2014 -
Constitutional Court decision, 117/2014, 40/2015.

34 Law on Organisation of Courts, Official Gazette of RS,
number 63/2001, 42/2002, 27/2003, 29/2004, 101/2005,
£46/2006 and 116/2008 - other law.

35 Law on Organisation of Courts, Official Gazette of RS,
number 116/2008, 104/2009, 101/2010, 31/2011 - other
law, 78/2011 - other law, 101/2011, 101/2013, 40/2015.

36 Law on High Council of Judiciary, Official Gazette of
RS, number 63/2001, 42/2002, 39/2003, 41/2003 -
correction, 44/2004 and 61/2005.

37 Law on High Judicial Council, Official Gazette of RS,
number 116/2008, 101/2010 and 88/2011.

38 Law on the Seats and Territorial Jurisdictions of Courts
and Public Prosecutor's Offices, Official Gazette of RS,
number 63/2001 and 42/2002.
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OVLITVMMA M MoapYYjuMa Cy[0Ba U jaBHUX
Ty*MNalLTaBa®® Ha OCHOBY Kora je OCHO-
BaHO jowl 32 OCHOBHa cyda, Te WX cafa
1MMa YKyNHo 66 OCHOBHWX Cy[0Ba, a 6poj
CYOCKMX jeAMHMLA je CMaHbeH Ha 29.

He Tpeba 6uTI CTpy4Hsak aa bu ce cxBaTu-
/710 13 OBaKBa AMHaMMKa U3MeHa 3aKoHa,
KOjM Y3 TO YeCTO HUCY Ha 330BO/bABaAjY-
hReM HMBOY, HUTK MeRYCOBHO ycarnaLleH,
norybHo aenyje Ha eprKacHoO 1 KBanUTET-
HO cyberse, Ha KBanUTET M OOC/edHOCT
CYOCKMX OLJTyKa, Ha MpaBHy CUIYPHOCT U
TMMe Ha noBepetse rpabaHa y cyacTBo.

OBy nojaBy KOMEHTapM1Cao je y BULLIE Ha-
Bpata v EBponcku cya 3a sbyacka npasa y
Crpasbypy (ECIbMN*') kapa je:

« KOHCTaToOBao f[a, MaKo U3MeHe N Oo-
MyHe 3aKoHa Mory 6uTM oapa3 pa-
3B0ja NPaBHOI OKPYHEHA, TAKO YecTe
npoMeHe 1Majy 3a nocneauuy Heao-
cnenHy NpaBocyaHy NpaKcy W Aonpu-
HOCe OMLITEM rOMahsKaky MpaBHe
curypHocTu (Lo je camo no cebu no-
Bpena KoHeeHUMje)

+ 03Ba0 pefieBaHTHy ApHaBy Aa W3-
6erHe Tako YecTe NpoMeHe U [a na-
MBMBO PasMOTPU CBe MpaBHe U ¢u-
HaHCKjCKe Mocreduue nMpomeHa npe
Hero LUTO WX yBefe u

+  YMO30p1O Aa MpeKoMepHW 6poj HOBUX
3aKoHa W cMepHUUa Hehe MpyruTU
CTBApHY 1 [EN0TBOpHY 3aLUTUTY jep Ta-

40  3aKoH 0 ceguITVMa W MOAPYYjUMa CydoBa U jaBHWX
TyrunatuTasa, Crysbenun macHuk PC, 6poj 101/2013.

41  CnyyajeBn Pamagu w octanm  npotms  AnbaHuje
(13.11.2007), MaHywahe [Myto npomB AnbaHuje
(31.07.2012), Bjacy npotue PymyHuje (09.12.2009).

KBY 3alLLTUTY MOe da obe3beam camo
[enoTBOPHO CrpoBoheHbe 3aKoHa.

MocebHO HernoBoO/baH YTWLA]j Ha MpaBHY
CUTYPHOCT MMajy ApacTUYHe M3MeHe Npo-
LieCHMX 3aKoHa. 'y KpUBMYHOM Uy Map-
HWYHOM MOCTYMKY Hadyeslo MatepujanHe
UCTUHE je MOTUCHYTO M MOCTyMnaK ,npe-
nat’ cTpaHkama, ofjjef]HOM W CyrnpoTHO
[0CafaLlHEM CUCTEMY.

To poBoan A0 cuTyaumje Aa y CIMYHUM
WM UCTOBETHWUM ClyYajeBMMa  UCXOL
HUje UCTU - CTPaHKa Koja je yMeLLUHWja, a
TO 3HaYM Y MPUAMLIL Ja NnaTv agBoKaTe,
BeLUTaKe, AeTeKTuBe, y 60/b0j je No3num-
W faycne y NoCTyrKy, He3aBMCHO of Tora
[a N je CYLUTUHCKM Y NpaBy.

WcTo Tako Hamp, cyg Koju ogfydyje o
MPaBHOM JIeKY, 3aBUCHO 0O anbeHux
HaBoda y noriefdy nospeda MocTynKa o
KOjUMa He BOOM padyHa MO CRyHKOEHo]
OYyHOCTY, foHocuhe pesnnyuTe ogsyKe
(notephyjyhe mnu yrmuaajyhe) y ncroep-
CHWM CuTyaLmjama.

3. CrpaHnytuue

YurseHuua je oa cyaoBu AoHOCe pasnu-
YuTe OMUIYKE Y YNHEHNYHO M NPABHO Ha-
nsrnen CAWM4YHMM, criopoBuMa. oHeKan
Ce TO YaK fellaBa 1y OKBMPY MCTOr cyaa.
36or Tora je M pasyM/bMBO [a OpHaBa
Tpara 3a peLLereM 0Bor npobnema.

HaunoHanHoM  ctpaternjoM  pedopme
npasocyba? n AKUMOHMM TjlaHOM 3a

42 HauuoHanHa ctpatervja pedopMe npasocyha, CryrbeHn
rnacHuK PC, 6poj 57/2013 og 03.07.2013. rogunHe.




Offices¥ from 2008, but as of 1 January
2014 the new The Law on the Seats and
Territorial Jurisdictions of Courts and
Public Prosecutor's Offices®® was en-
forced, according to which 32 additional
basic courts were founded, making it the
total of 66 basic courts, while the number
of court units is reduced to 29.

One does not have to be an expert to
realise that this dynamic of changes of
the laws, which very often are not on the
satisfactory level nor are they mutually
harmonised, has disastrous effects on ef-
ficient and quality adjudication, on quality
and consistency of judicial decisions, on
legal certainty and, in that way, on confi-
dence of the citizens to the judiciary.

ECHRY made comments on this phe-
nomenon on several occasions while:

Stating that, even though amend-
ments and supplements to the law
can reflect development of the legal
surroundings, such frequent changes
result in consequence of inconsistent
case law and contribute to overall lack
of legal security (which is per se a vio-
lation of the Convention)

Called the state in question to avoid
such frequent changes and to care-
fully consider all legal and financial
repercussions of the changes prior to
enforcing them and

39 Law on the Seats and Territorial Jurisdictions of Courts
and Public Prosecutor's Offices, Official Gazette of RS,
number 116/2008 and 101/2013 - other law

40 Law on the Seats and Territorial Jurisdictions of Courts
and Public Prosecutor's Offices, Official Gazette of RS,
number 101/2013.

41 Cases Ramadhiv. Albania(13/11/2007), Manushage puto
v. Albania (31/07/2012), Viasu v. Romania (09/12/2009).
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«  Warned that an excessive number of
new laws and guidelines will not offer a
real and effective protection since such
a protection can be secured through
effective law enforcement exclusively.

Drastic changes of procedural laws have
particularly unfavourable influence on
legal security. In both criminal and civil
procedures the principle of material truth
has been suppressed and the procedure
“given” to the parties, all at once and con-
trary to the system that existed up to date.

This leads to the situation that in the sim-
ilar or identical cases the outcome is not
the same — a more skilled party, the one
that can afford attorneys, experts, detec-
tives, is in a better position to succeed in
the proceedings, regardless of whether
they are essentially right.

Thus, for example, a court deciding on
an appeal, depending on the arguments
of the appeal in terms of violations of the
proceedings which a court does not eval-
uate ex officio, will reach a different de-
cisions (confirming or dismissing) on the
same situations.

3. Sidetracks

It is for a fact that courts reach different
decisions in circumstantially and legally
seemingly similar cases. Sometimes that
happens within the same court. There-
fore it is understandable that the state
seeks for a solution to this issue.

National Judicial Reform Strategy (Official
Gazette of RS, number 57/2013 of 5 July
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HeHo crpoBoberbe® npemsubeHo je U
yBohetoe  CepTUdMKaLMOHE — KOMMCU-
je paou yje[HadaBarba CyOcKe MpakKce.
MpeMa AKLIMOHOM MNnaHy 3a crnpoBohetse
HauunoHanHe cTtpaTteruje pedopme npa-
Bocyha, CepTuduKaumoHa KoMucuja 6m
Tpebano ga ce cacToju of nNpeaceHVKa
ofesberba CyncKe npakce BpxoBHor Kaca-
LMOHOr cyda, YeTupW anenaumoHa cyaa,
MpvBpedHor anenaumoHor 1 YnpaeHor
cyna. HbeHoM pagy 6u noMaranu, 3a caga
y HepeduHmMcaHo] Gopmu, U npodecopu
NpaBa v aaBoKaTW. 3aaaTaK oBe KoMUcHje
610 b1 oa naeHTUdKUKYje cyacKe oasyKe
Koje MpefacTaBrbajy ,Hajbosby npakcy” y
oapeheHnM BpcTaMa CropoBsa, W Aa Bode
padyHa o ToMe [da ce ocCTane ofnyke y
TaKBUM CJly4ajeBMMa [OHOCE Y CKMady
ca ,yCTaHOB/bEHOM CYOCKOM MpPaKcoM’,
O[HOCHO Aa He JonycTu da u3 cyda byne
oTnpem/beHa oasyKa Koja, no crasy Cep-
TUdMKaLMOoHe KoMmcKje, 0aCTyNa of Cya-
CKe MpakKce, Te fa Ce Ha Taj HauWH 06e3-
6ean jegHako noctynawe. Beh noctoje,
LUTa BULLIE, W NPeasio3n Aa ce NoA3aKoH-
CKUM aKTUMa MponuLle AWCUMMIIMHCKA
OArOBOPHOCT Cyauja Ynje OfJyKe, Npema
ctaBy CepTudmKaumoHe Komucuje, byay
ofcTynane o NpuMepa ,Hajbosbe” cyacke
MpaKce, YKOMKO cyauje He byay M3MeHu-
e CTaB Yy CBOjUM ofJTyKaMma.

lNpouec npuapymBara EBponckoj yHujmu
1 notpeba 3a xapMOHM3aLWjOM ca NMPaBoM
EY Takobe gonpuvHOCKM OBMM M OBaKBWUM
npoMeHama 3aKoHa. M y nocnedhoj Bep-
3uj AKLIMOHOT M1aHa 3a NPUAaPYHMBaHse

43 AKuMoHM nnaH 3a cnposobetse HauwmoHanHe crpatervje
pedopMe npaBocyha 3a nepwon 2013-2018. roauHe,
CnyrbeHn macHmk PC, 6poj 71/2013, 55/2014.

EY 3a MNornaeme 23* npedsubeHo je aa
he ce M3BPLUMTM aHanM3a 1 U3MeHa Hop-
MaTWBHOI OKBMPA KojuM ce ypebyjy nuta-
Hba 0baBe3HoCTM cyacKe npakce (1.3.9.1.).
To Tpeba pasyMeTV [da MoOCTOjU BeSIMKa
BepoBaTHoha Aa he 3aKoHOM 6UTKU Mpo-
M1caHa 06aBe3HOCT CyACKe MpakKce.

Y npakcw cy ce Beh fellasarne cutyauuje
[a ce MoKpeHy AVUCUMMIMHCKLA MOCTymLm
NPOTUB CyaMja KOJU HUCY *Kenene ga us-
MeHe CBOjy OfJTyKy, MOLLITO Ce HUCY ciara-
11 Ca CTaBOM OCTa/IMX CyAauja fa To Tpeba
0a y4nHe. onbadeHe. C TUM y Be3n buna
je pasBujeHa yHyTapcyfcKka aebata, a Ha
Ty NojaBy, Kao yrporasajyhy no cyamjcky
HE3aBWCHOCT, YKa3aHo je 1 y 3BaHUYHUM
OOKyMeHTUMa®. Ha cpehy, ancumnimu-
CKe MpujaBe MpoTWB TUX Cyauja cy Of-
bauyeHe, na ce Hagamo fda he ce ybyayhe
TOME MPUCTYMNaTU Ca BEJIMKMM OMPE30M.

OBa HaoKo jeAHOCTaBHA peLlera, Meby-
TWM, 0TBapajy H13 036UIbHUX Npobriema.

Ca jeOHe CTpaHe, TaKBa peLlersa b1 6una
HeyCTaBHa M CynpoTHa NPaBHOM CUCTEMY
W npaeHoj Tpaamumjn Cpbuje Koju na-
Tnpajy oa nodveTra XIX BeKa 1 MOHOBHOI
yCMocCTaB/bakba MOLEPHe CPrICKe ApHaB-
HocTw. [a ce noacetnmo: Cpbuja je ooHe-
na Ycras joww 1835. roamHe (Kaga je camo
[OeBeT Apasa y EBponu nMmano ycras), a
["pabaHCKM 3aKOHWK AoHeT 1844. roaomHe

44 EBporncka KoMucWja fana je Mo3WUTVBHO MULLbEeHse
Ha Mocnedtby Bep3ujy AKLMOHON NiaHa 3a MoriaB/be
23 paHa 25.09.2015. rogwHe http://www.mpravde.
gov.rs/tekst/9849/finalna-verzija-akcionog-plana-
za-pregovaranje-poglavlja-23-koja-je-usaglasena-
sa-poslednjim-preporukama-i-potvrdjena-od-strane-
evropske-komisije-u-briselu-.php

45 3BewwTaj 3aluTUTHMKA rpabaHa Penybnuke Cpbuje 3a
2013. roauHy, ctpaHa 3. 1 M3geLwuTaj EBporncke Kommcuje
0 HanpeTry Cpbuje y 2014. rogunHu, ctpaHa 70.




2013) and Action Plan for its implementa-
tion envisaged formation of Certification
Commission for the purpose of harmo-
nising the jurisprudence. According to
the Action Plan for the Implementation
of the National Judicial Reform Strategy,
Certification Commission is to be consist-
ed of heads of jurisprudence divisions of
the Supreme Court of Cassation, those of
four appellate courts, of the Commercial
Court of Appeals and of the Administra-
tive Court. Its work would contribute, in
so far unidentified manner, law profes-
sors and attorneys. The role of this Com-
mission would be to identify judicial deci-
sions that represent the “best practice” in
different kinds of cases, and to take care
that all the remaining decisions in similar
cases are being brought in accordance
with “established jurisprudence’, i.e. to
not let the decision that, according to Cer-
tification Commission’s estimate deviates
from the jurisprudence, to be dispatched
from the court and therefore maintain
uniform handling.

What is more, there already are sugges-
tions that the judges should be punished
for disciplinary offence in case their deci-
sions, according to Certification Commis-
sion, deviate from the jurisprudence and
if the judges do not amend their stance in
decisions.

The process of accession to the Europe-
an Union and the need for harmonisation
with the law of EU contributes to this
kind and these very changes of the law.
In the latest version of the Action Plan for
Chapter 23 of the Negotiations for acces-
sion to EU it is envisaged that the anal-
ysis and amendments of the normative
framework which regulates: the issue
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of binding of jurisprudence. It should be
understood that the law will prescribe the
binding jurisprudence.

The practice has already seen the situ-
ations of the initiation of the disciplinary
proceedings against the judges that re-
fused to amend their decision, since they
disagreed with the stance of other judges
that it should be done. In this regard, the
debates within courts were developed
and such a phenomenon, endangering
the judicial independence, was pointed
out in official documents. Luckily, disci-
plinary reports against these judges were
dismissed, so we hope that these kinds of
issues will be addressed with great cau-
tion in the future.

These seemingly simple solutions, how-
ever, raise a series of serious problems.

On one hand, such solutions would be
unconstitutional and contrary to the le-
gal system and legal tradition of Serbia
which date from the beginning of XIX cen-
tury and the reestablishment of modern
Serbian statehood. Let us recall: Serbia
adopted a Constitution in 1835 (at the
time only nine European countries had
their Constitutions) and Civil Code in 1844
(that was the third Civil Code, after French
and Austrian ones).

On the other hand, these solutions would
jeopardise the inner independence of
judges.

Certification Commission would repre-
sent a quasi-tribunal, under the crucial
influence of the executive through the
appointment of associated members
(professors, attorneys) and the “judges”



OPATAHA BOJbEBUR

610 je Tpehmn rpahaHcKKM 3aKoHKK y EBpo-
MK, rocre GpaHLYCKOT K ayCTpUjCcKor.

Ca Opyre cTpaHe, Ta peLletba b1 yrporka-
Basa yHyTpallkby He3aBMCHOCT cyauja.

CepTnduKaLMoHa KomucKja b1 nNpeacTa-
B/basia KBasu Cyfd, Ha Koju 61 M3BpLUHA
BNIACT UMarna npecydaH ytmuaj nsbopom
NpUAPYHKEeHMX  YnaHoBa (mpodecopa,
afdBoKara), a ,cyauje” oBor ,cyda Hag
CynoBMMA”, 3a pasnuKy Of cyauja Koju je
[IOHEO M MOTMNCA0 OJTYKY, MaKo He 6u
MMarne OLrOBOPHOCT 3a CYOCKY OOMYKY,
“Mane 6U OrpoMHy M HEMpUXBaT/bUBY
BacT Haf cyavjama - 6unu bu Hanoro-
[aBLM Cyamnjama, ycMepaBann bu nx Kako
Ja cyde, a 7o 61 yrylumno ceako cnobog-
HO CyAMjCKO MULLITberse. M mponucrBatse
06aBe3HOCTU CyOCKe MpaKce Ha Heku
LPYrv HAYWH, Y TPEHYTHM YCITOBUMA, MO-
Behano 61 MHepTHOCT cyauja (Ta 0cobmHa
MHaYe, HWje CBOjCTBEHa caMo cyamjama
y Cpbujn), wabnoHmsmpano bu cybetse,
JemoTtuBucano 6u cyoumje Oa omgnyke
[lOHOCe Ha OCHOBY CBOI CITOGOAHOT yBe-
petba, NorybHo yTMUano Ha npaBUYHOCT
cybetba M [Jabe MOAPUIO MOBEPEH-E
rpabaHa y cyncTso, 6e3 Yera HeMa Bna-
[aBWHe NpaBa y feMOKPATCKOM JPYLLITBY.

4. OKBMp M Ha4YUH peluera

CBaku Mpomuc Koju NpuMerbyje Npun-
KOM rpoueca of/lyuMBana, cyauvja, y
Behoj nnn Marb0j Mepu, TymMaum. Tymade-
o€ je HYXKHO 1 nocebHO BarKHO Kada cy
ofpenbe NpaBHWX arata HEMOTMyHe, He-
jacHe, HegocneHe WK HeycyrnalleHe ¢
OpyrvM nponucmma.

NaKko obpa3oBaHu MpaBHMUM, cyaumje cy
JbYOM, Ca CBOJUM KapaKTepoM W carnefa-
BatbEM APYLLTBEHMX OHOCA W MpuopuTe-
Ta. Huje cTpaHo HWjeaHOM OpyLUTBY Aa Cy-
avje, y cuTyaLmjama YHeHUYHO M NpPaBHO
Hau3rnea CAMYHAM, anm He U UCTOBETHNM,
3aBWCHO OA MOjeANHNX OKONTHOCTW, JOHe-
cy pasnuuuTte ognyke. Kaga je To npuxea-
T/bMBO, @ Kaa nocTaje nNpobnem?

O Tome ce u3jawraao n ECJbI, wra
BULLIE W Y OONYLM [0HeTo] NpoTuB Cpbu-
je* Kafa je KoHCTaToBao fa je:

.94. (Il) locmojaree cynpomHux cydcKux
00/lyKa CMa/IHA je KapaKmepucmuKa
npasHuUx cucmeMa Koju Ce 3aCHUBQJY
Ha Mpexcu cydehux u xcanbeHux cydoaa,
ca HaonexcHowhy Ha odpebeHoj mepu-
mopuju. TaKse pas/iuke Moy ce jagumu
Yy oKsupy ucmoz cyda. Oso ce camo no
cebu He Moxce cMampamu cynpom-
HuM KoHgeeHyuju. (sudemu Santos Pinto
protiv Portugala, 6poj 39005/04, cmas 41,
20. maj 2008. 200uHe, u Tudor Tudor, yu-
MUupaH y 20pHemM mexkcmy, cmag 29.);

(Ill) Kpumepujymu Kojuma ce Cyo pyKogo-
Ou NpUUKOM oyeHe 0a Jlu cy cynpomHe
odnyke pasuqdumux domahux cydoaaq,
Koju cy 00/7y4uUBQ/IU Y NOCIE0H0] UH-
CMQHYU, Yy ca21acHocCmu ca NPasoM Ha
npasuyHo cyberbe npema 4YiaHy 6. cmag
1. KoHeeHyuje, cacmoju ce

1) y yemaHos/easarey 0a siu nocmoje
"0yboke u dy2ompajHe pasnuKe" y cyo-
CKoj npakcu domahux cydoaa,

46 Byukosuh u gpyru npotus Cpbuje, npecyge Beha
on 28.0812012. roguHe; Kao u Benukor Beha of
25.03.2014. roguHe KojoM ce, naparpadoM 89, KoHcTaTyje
MPaBHOCHaMHOCT Yy Moredy  He[onyLUTeHOCTU
npeacTaBke 360r HeocneaHe CyAcKe npakxce.




of this “court of all courts”, unlike judges
that bring and sign their own decisions,
would not have the responsibility for their
decision, but would instead have enor-
mous and unacceptable power over judg-
es — they would be originators to judges,
they would direct the way they should ad-
judicate, and that would suffocate every
free judicial opinion. Even prescribing
binding of the jurisprudence in a different
way would also, under current conditions,
increase the inertia of judges (in Serbia,
such a trait is not a characteristic of judg-
es alone), pattern adjudication, dissuade
judges to reach decisions according to
judicial deliberation, have fatal influence
on fair trial and furthermore sap the re-
liability of citizens to judiciary, without
which a Rule of Law could not exist in a
democratic society.

4. A framework
and method of solution

Every regulation that is being applied in
the process of making a decision, a judge
interprets to a higher or lesser extent. In-
terpretation is necessary and especially
important when the provisions of the legal
acts are incomplete, unclear, inconsistent
or in discordance with other regulations.

Despite being educated lawyers, judges
are people, with their own views of so-
cial relations, priorities, character. It is
not foreign in any society that judges, in
factually and legally seemingly similar
but not identical situations, depending on
particular circumstances, bring different
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decisions. When is that acceptable and
when does a problem occur?

ECHR spoke about this, moreover, in a de-
cision against Serbia®?, when it stated that:

54. (I) The possibility of conflicting court
decisions is an inherent trait of any judi-
cial system which is based on a network
of trial and appeal courts with authority
over the area of their territorial jurisdiction.
Such divergences may also arise within the
same court. That, in itself, cannot be con-
sidered contrary to the Convention (see
Santos Pinto v. Portugal, no. 39005/04, §
41, 20 May 2008, and Tudor Tudorv. Roma-
nia, no. 21911/03, § 29, 24 March 2009):

(lll) The criteria that guide the Court’s as-
sessment of the conditions in which con-
flicting decisions of different domestic
courts ruling at last instance are in breach
of the fair trial requirement enshrined in
Article 6 § 1 of the Convention consist in:

1) establishing whether “profound and
long-standing differences” exist in the
case-law of the domestic courts,

2) whether the domestic law provides
for machinery for overcoming these in-
consistencies,

3) whether that machinery has been ap-
plied and,

4) if appropriate, to what effect (lordan
lordanov and Others v. Bulgaria, no.

42 Byukosuh v apyrvt npotvie Cpbuje, judgement of the
Chamber of 28 August 2012; and Grand Chamber of 25
March 2014 by which paragraph 89 states effectiveness
in terms of inadmissablity of the case due to inconsistent
case law.
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2) da nu domahe npaso npedsuba me-
XaHU3AM 3a npesasusiaxicerbe 0BUX pPa-
3/1UKa, me

3) da n1u ce maj MexaHu3am npumerbyje U

4) Kaxas je epekam me npumeHe (Bude-
mu WopdaH MopdaHos u dpyau, yumu-
PaH y 20preeM mekcmy, cm. 49-50; su-
demu makobe Beian (6poj 1), yumupaH
y eopreeM mexcmy, cm. 34 40; Stefan
i Stef protiv Rumunije, 6p. 24428/03 u
26977/03, cm. 33-36, 27. jaHyap 2009. eo-
duHe; Schwarzkopf i Taussik, yumupaH y
20preeM meKcmy, 2. deyembap 2008. 2o0-
duHe; Tudor Tudor, yumupaH y 20pr-em
mekcmy, cmas 31.; u Stefdnicd i drugi,
YumupaH y 20pHemM mexkcmy, cmaa 36.).

Osaksa npoyeHa ce maxobe Mopa 3acHU-
8aMU U HA Ha4esy NpasHe cu2ypHoCMu.
To Ha4eno jem4u cmabusHocm y npas-
HUM cumyayujama u 0onpuHOCU nosepe-
KoY jasHOCMU y cydoae.

Mebymum, osu 3axmesu He npou3gode
Cme4eHo Npago Ha 0ocnedHocm cyocKe
npakce, bydyhu 0a reeH pa3soj, caMm no
cebu, Huje y CynpomHOCMU €A BA/baHUM
cnpogoberbeM npaade. Pey je 0 mome da
6u nponycm y 00picasarby OUHAMUYHO2
U pa3sojHo2 npucmyna, Mo2ao dosecmu
do omemarea pegopme unu Hanpemka
(npasocydHoz cucmema).

Cydcke 00nyKe u npakxca, dakse, He mpe-
6a da 6ydy okamerseHe. [pago, y Mepu y
Kojoj je mo mMoayhe, ycmMepasa u 0bsiuKkyje
dpywmaeHe 00HoCe U Npamu ux, U axo je
npumepeHo, doNPUHOCU HUXOBOM Pa3G0-
Jy. Cyduje, Koje npumerbyjy npago, umajy
0bage3y 0a Mo YuHe 8a/baHo, 0a NPuUsIU-

KOM npuMeHe NPago Mymaye Ha OUHaMU-
4aH U pa3BojHU Ha4YUH".

5. Mepe pagu npeBasunaxera
HeJ0CNeaHOCTU CYACKUX
oAJlyKa

Hajsuwm cyn y Cpbujm, BpxoBHU Kaca-
UMOHM cyd, cnpoBoan BpojHe aKTUBHO-
CTW yCMepeHe Ka yjedHayaBamy CyAcke
npakce, o Yemy he curypHo butn getarn-
HUje peyn y HacTaBry. Meby TUM aKTuB-
HOCTVMa Cy 1 Te Jda:

+ LUTaMna 1 0b6jaBsbyje Ha CBOjOj UHTep-
HEeT CTpaHuLM bunTeH ca ceHTeHLama
1 CTPYYHMM paioBMMa cyauja o crnop-
HWUM NPaBHUM NMTaHUMa

« Ha CBOjOj WHTEPHET CTpaHUUM 0bja-
B/byje CBOje OLJIyKe, Kao W onJlyKe
YctaBHor cyga v ECJbI, n npasHa
CXBaTarba CTaBOBE M 3aKJbyuKe, Mpu
YeMy je HeOMX0AHO MPUCTYN CYyOCKM
OAJTyKaMa yHanpeamTu HMX0BUM [e-
Ta/bHU]UM CUCTEMATU30BaHEM MPEKO
KIbYYHUX peYn.

Cee BeheM 6pojy cyaunja 1 CyamjcKMX Mno-
MORHWKa NaKo je JOCTyNaH MHTEepHET ca
6a3oM nponuca U cyacke Mpakce, U To
Tpeba 1 farmbe pasBujaTi, yRby4yjyhn n
JeTajbHuje  CUCTeMaTmU30Bake  CyACKMX
OAUTYKa NMPEKO KIbYYHWUX Peym.

Y MebyBpeMeHy je M3MetbeH 3aKOH O
MapHUYHOM MOCTYMKY U CHUMEH peBn3Mj-
cKku npar ca 100.000 espa (y npmBpeaHUM
cnopoBuMa ca 300.000 espa) Tako LUTO
je peBu3Mja yBeK [03BO/bEHA MPOTVB
OO/yKe Yy KOjoj je BpedHOCT mnpedMeTa




23530/02, §§ 49-50, 2 July 2009; Beian v. Ro-
mania (no. 1), no. 30658/05, §§ 34-40, ECHR
2007-V (extracts); Stefan and Stef v. Roma-
nia, nos. 24428/03 and 26977/03, §§ 33-36,
27 January 2009; Schwarzkopf and Taussik
v. the Czech Republic (dec,), no. 42162/02, 2
December 2008; Tudor Tudor, cited above,
§ 31; Stefdnicd and Others v. Romania, no.
38155/02, § 36, 2 November 2010);

This kind of assessment must also be
based on a principle of legal certainty. That
principle guarantees stability in legal situ-
ations and contributes to the reliability of
public into courts.

However, these demands do not provide an
inherent right on consistency of jurispru-
dence since its development is not, on its
own, in discordance with proper implemen-
tation of justice. The point is that an omis-
sion in maintaining dynamic and developing
approach, could lead to obstruction of the
reform or progress (of judicial system).

Judicial decisions and practice, howev-
er, should not be set in stone. Law, in the
extent it is possible, directs and shapes
social relations and keeps track of them
and, if appropriate, contributes to its de-
velopment. Judges that implement the
law have are obliged to do that properly, to
interpret the law in a dynamic and devel-
opmental manner upon implementing it.

5. Measures for overcoming
the inconsistencies
of judicial decisions

The highest court instance in Serbia, Su-
preme Court of Cassation, implements
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numerous activities directed towards
harmonisation of jurisprudence, which
will certainly be discussed in more detail
further on, amongst which to:

« Publish its decisions on its website, as
well as decisions of the Constitutional
Court and ECHR and legal opinions,
views and conclusions:

« Prints and publishes on its website
Bulletin that includes sentences and
professional articles of judges on dis-
puted legal matters;

«  While it should be improved by de-
tailed systematisation of judicial deci-
sions through word tags.

More and more judges and judicial as-
sistants find the internet with databases
of legislation and jurisprudence easily
accessible, and that should be developed
furthermore, thus including detailed sys-
tematisation of judicial decisions through
word tags.

In the meantime, the Civil Procedure Code
has been amended and the review lim-
it has been decreased from 100.000€ (in
commercial disputes from 300.000€) mak-
ing the review always available against
a decision in which the dispute’s worth is
above 40.000€ (in commercial disputes
above 100.000€) and against a decision in
which a second instance court has decided
differently than the first instance.

It is important to understand that juris-
prudence is not to be imposed, since that
would jeopardise inner judicial independ-
ence, but instead jurisprudence is to be
accepted, and that the maintaining of har-
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cnopa npeko 40.000 espa (y npvBpedHUM
crnoposuMa npero 100.000 espa), Kao u
MPOTUB OfJTyKe KOjUM je OpyrocTeneHu
cyn apyraduje oonyyvo of npeocTerne-
Hor. OBO pellere je nobpo, nowto he
HajBuLLEM cydy ,BpaTUTW’ 3HaTaH [Oeo
Ha[NEeHOCTN 1 oMoryhuTn My [a Kpo3
peLLeHe KOHKPETHMX Crlydaja, KBanute-
TOM 3Hahba CBOJUX Cyauja, MyTeM CBOjUX
O[yKa ,Kpeunpa” CyACKy NpaKcy.

BarkHo je Oa ce pa3yme Oa ce CydcKa
npakca He Hamehe, mowuto 6K TO yrpo-
3110 YHYTpaLLkbY CYAMJCKY HE3aBMCHOCT,
Beh Oa ce cyacka npakca npuxBeata, Kao
1 [a je yCrocTae/bakbe yjeaHaveHe 1 0o-
CnefiHe CyCKe MnpaKce NpoLLec 3a Koju cy
0[roBopHe He camo cyauje, Beh 1 apyru
OPYLLUTBEHM aKTepW.

3aKoHodaBHa M M3BpLLIHA BNaCT U ApHHaB-
HW OpraHX Koju yrnpaBrbajy CYOCKUM CU-
CTeMOM (MMHUCTApCTBO MpaBhe, duHaH-
cuja, BCC, OBT), cBaku y OKBUPY CBOjWX
HaeHOCTU OyHHW Cy [a obe3bene:

+  peLLetba Koja Cy NpyvMepeHa 1 carna-
CHa HaleM (eBPOMCKO-KOHTUHEHTa-
HOM) MPaBHOM CUCTEMY U TPAAULIN|U,

+  KBanuTeTHe W MebycobHo ycarnatue-
He 3aKoHe

« cTabunHocTt npaBHOI cncteMa

M [pyre ycroBe y Kojuma cyauje Mory
[la MOCBeTe [y¥KHY MarkHby Criopy Koju
Tpeba Aa peLue (nocebHo, Aa MMajy oa-
rosapajyhe ycnose 3a pag, LUTO 3Hauu
— NaK NpUCTYN KOoMMjyTepuMma, uHTep-
HeTy, 6a3v Nponuca 1 CyacKke npakce,
nomoh cyaunjckmx nomohHMKa v apyror
ocobsba, Aa byny 3anyKeHe pasyMHUM

6pojeM NpedMeTa, Kao M aa Aa éyay
NpMBAMHKHO jeHaKo ontepeheHe).

Cyonje MehytnM Tpeba aa:

« yNary CTarHW Harop y pasBoj CBOI
3Hatba M BELUTMHA U Yy pasyMeBatrbe
LWMPUX OpYLUTBEHWX Aorabatba,

+ JaCHO W MOTMYHO apryMeHTyjy CBOje
o4yKe

« YBEK OpUMK/BMBO MpaBW 6anaHc n3-
Meby noTpebe 3a yjeaHa4eHOM U 0-
CrleJHOM CY[CKOM MpaKcoM, ca jeaHe
CTpaHe 1 3a JOHOLLIEH-EM OArOBaPajy-
he 1 NpaBuyHe oasTyKe, YaK M ako oHa
OACTyNa of NMpakKce, ca apyre cTpaHe

« 6Gyay CBECHM [a je HMX0BO 3Hakbe ra-
PaHT HoMXOBE HEe3aBUCHOCTM

« Byny CBECHM CBOje OyHOCTU [ YBeK
6ynOe HempucTPacH 1 NpaBUYHM.
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monised and consistent jurisprudence is sion, even if it departs from jurispru-
the process for which judges are respon- dence, on the other;
sible, but also other social stakeholders.

« Be aware that their knowledge is a

Legislative and executive powers and guarantee of their independence;
state bodies managing the judicial sys-

tem (Ministry of Justice, Ministry of Fi- + Be aware of their duty to always be
nance, High Judicial Council, State Pros- impartial and fair.

ecutorial Council), each in the scope of
their jurisdictions are liable to provide:

Solutions appropriate and concordant
to our (European continental) legal
system and tradition;

Quality and mutually harmonised laws;

Stability of legal system;

Other necessary conditions in which
judges may pay due attention to the
dispute they are supposed to solve
(especially, to have adequate condition
to work, meaning — easy access to
computers, internet, databases of leg-
islation and jurisprudence, assistance
of judicial assistants and other judicial
staff, reasonable case load, and to be
approximately equally burdened).

Judges however should:
+ Constantly make effort to develop

their knowledge and skills in under-
standing wider social events;

Clearly and fully argument their deci-
sions;

Always carefully create a balance be-
tween the need for harmonised and
consistent jurisprudence on one side,
and reaching adequate and fair deci-




T'OPAH UIUWR

YTULaj jaBHOTY*KUMAYKe N CyOCKe NpaKce
Ha NPaBHY CUIYPHOCT Y KOHTEKCTY
HOBOIr 3aKOHWKA 0 KPMBUYHOM MOCTYMKY

FOPAH UIUTH

npeacedHVK YOpyr<erba jaBHUX TyrKuiaua
1 3aMeHMKa jaBHUX TyrKunaua Cpbuje n
3aMEeHVK penybIMYKor jaBHOr TyKKMoLa

Kao wro 3Hate, 2011. roguHe je ycBojeH
HOBM 3aKOHMK O KPWMBUYHOM MOCTYMKY U
6ynyhn Oa ycBajarby 3aKOHMKA O KpMBKY-
HOM TMOCTYMKY HUWje mMpeTxoauna npaea u
MCLpMHa OMCKyCcHja KaKsy MoapasymeBa
jefaH TakaB nponuc, npasa Aebata o 3a-
KOHMKY 0 KPMBMYHOM MOCTYTIKY HacTana je
M HaCTyMMNa je TeK HaKoH yCBajarba 3aKo-
HWKa. Ty cy ce Yynn FNacoBM Oa HaM Huje
6una noTpebHa TaKBa MU3MeHa KPUBMYHE
npoLieaype jep NpOCTo He MOXKe Aa ce 06-
jaCHW H OHUM MylaHeTapHUM TPeHOOoM Aa
ce nMpubnMHKaBajy ABa KpWMBUYHOMPOLIE-
CHa cuCTeMa, eBPOMCKO-KOHTUHEHTaTHW
M aHIMo-CaKCcoHCKK, byayhm oa cy y Hall
KPUBMYHOMPOLIECHM CUCTEM UCKIBYYMBO U
HEKPUTUYKI Mpey3eTa pelLleHa U3 aHrno-
CAKCOHCKOI MPOLIECHOr CUCTEMA.

N nocne ceera Tora 1 nocne Te fgebare,
MorKe ce pefin aa je 3aKoHWK 0 KpUBWY-
HOM MOCTYMKy YCBOjeH Kao nocreavua
HEKONIMKO OKOSTHOCTW, jedHa O TWUX je
CBaKaKO YMHbEHMLA [a CMO Moyenu Aa
cnegvMo Taj MnnaHeTapHW TpeHO Oa ce
CyACKa uCTpara 3amembyje TYHMINAYKOM.
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The influence of jurisprudence of public
prosecutions and courts on the legal certainty in
the context of the new Criminal Procedure Code
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As you already know, the new Criminal
Procedure Code was adopted in 2011
and, since a real and exhaustive discus-
sion, as such a regulation would imply,
had not preceded the adoption of the new
Criminal Procedure Code, the real debate
on the Criminal Procedure Code has en-
sued and occurred only after the adoption
of the Code. Therein you could hear the
voices that we did not need such a change
in the criminal procedure since it cannot
even be explained by the global trend of
approach of two criminal procedure sys-
tems to one another, the European-con-
tinental and Anglo-Saxon ones, since the
solutions from Anglo-Saxon procedure
system were exclusively and uncritically
taken in our criminal procedure system.

And after all that and after such a debate,
one may say that the Criminal Procedure
Code has been adopted as a consequence
of several circumstances, once of which
is certainly the fact that we have begun
following that global trend that the judi-
cial investigation is being replaced by a




FOPAH UTUR

Opyrv pasnor je y notpebu aa ce cMeno
N 0JTy4HO, BEOMA YeCcTO U HEKPUTUYKK,
NpuxBaTe peLlerba U3 aHr10-CaKCOHCKOr
KPMBUYHOMPOLIECHO CUCTEMa U CTUYE ce
YTUCaK [a je Y HeKoj Mepu ycBajarbe 3a-
KOHMKa O KPUBMYHOM MOCTYMKY 61O U pe-
3ynTaT [AenoBakba HeKnx MebyHapoaHWX
BaHMPOLIECHWUX, BaHPEOHO ayTopuUTaTUB-
HWX, M BaHMPaBHMX Y HMNAaLA.

MehyTuM, febata je KpeHyna of] 3aKoHK-
Ka 0 KPUBMYHOM MOCTYMKY TEK MOLUTO je
OH YCBOJjeH, OHa npaga Aebata, n Ty cy ce
Yy BPOjHM KPUTUYKM KOMEHTapK, Yyo
ce n Ja ce NPWIMKOM ycBajaka 3aKo-
HMKa O KPMBUYHOM MOCTYMKY HWje BOAW-
/0 padyHa O YCTaBHOM MOJIOXKajy jaBHOI
TYHMNALLTBE, Kao HW YMkbeHUUM Oa je
TYHMNALLTBO OpraHWM30BaHO MO jeHOM
PUrMOHOM, OABMLLE LEHTPanM30BaHOM,
Mofeny, Koju je y obpoj Mepu npesasu-
PeH v Koju he y Mpunu4Hoj Mepu cryTa-
BaTM npunarohaBare jaBHOI TyXMoLA
HOBO] MPOLIECHO] Y031 1 60juM Cce fa ce
TO Yy MPaKcK NoKasano Kao TauHo. [pyra
rpyna npuMenaba Tvuana ce NoTeHUM-
janHe HeyCcTaBHOCTM MOjeAMHUX AenoBa
3aKOHMKa 0 KPUBWYHOM MOCTYMKY, KpU-
TMYapK cy UctMuanu Aa je 3aKoHWK Cy-
npotaH YcTaBy, npe ceera oapenbama
ynaHa 32 Yctaea Koja roBopu 0 ToMe Aa
0 obycTaBM 0OHOCHO MOKPETakY KPUBUY-
HOI MocCTynKa ofnydyje cya. MNpema 3aKo-
HWKY O KPUBMYHOM MOCTYMKY, TaKBa Oy~
Ka, 6apeM Kafa je y NuTakby NMoKpeTakbe
UcTpare, je y UCKIbY4MBOj KOMMETEHLMU
jaBHOI Ty*KuMoLa, 6e3 MKaKBe CyaACKe Un,
YaK, xujepapxujcke KoHTpone. W, Tpeha
rpyna npuMegaba TMuana ce npe csera
He[oCTaTaka MpaBHO-TEXHWYKe HapaBu
3aKOHMKa O KPWBMYHOM MOCTYMKY, OHAA
M3BECHWUX HENOMMYHOCTW, MPaBHO-TEX-
HWUYKMX HejacHoRa 1 ToMe CIMYHO.

CTnye ce yTMcak Oa ce HMWje [OBO/b-
HO roBopwio 0 MoryheM yTuuajy HoBoOr
3aKOHMKA O KPWBWMYHOM TMOCTYMKY Ha
MpaBHY CUIYPHOCT YNpaBo jep Te MaHe U
TV HELOCTaUM, OKO KOJUX je Y MPUNYHO]
MepW CTPYYHa jJaBHOCT carnacHa, y 4obpoj
Mepu Mory fa NpousBefy HeyjeHayYeHo
nocTynarbe CydoBa WM TywwnallTaBa Yy
CIIMYHUM UM UCTOBETHUM CUTyalmMjama.
YocTanom, 1 Ta TpagmumoHanHa aeduHm-
umMja NpaBHe CUrYPHOCTM yrpaBo roBOpWU
0 TOMe [a je NpaBHa CUIYPHOCT NpeaBu-
OVBOCT Y OCTBapMBatkby Npasa 1 obaBe3a
1 WU3BECHOCT Yy 0CTBapeky npasa v oba-
Be3a. /1 ognyke EBponcror cyna 3a sbya-
CKa MpaBa, Kao W1 cTaBoBM BeHeumjaHcKe
KOMMICUWje roBOpe O TOMe, [a NpaBHa cu-
FYPHOCT, NpeMa cxBaTaky BeHeuujaHcKe
KOMMCK]je, 3HAYM jaBHOCT, MPeLM3HOCT,
[ocnedHoCcT 1 3abpaHa pPeTpoaKTUBHO-
ctn. Y jegHoj opyroj npecyau, Oemup u
Bejkapa npotuB Typcke, EBponckun cyn
3a Jby[CKa NpaBa KarKe [a CynoBu He 6u
Tpebano 6e3 BasbaHor pasnora Aa oacTy-
najy of Beh ycnocTaB/beHnx NpecenaHa.

Kan cse To uMamo y Buay, 6ojuM ce aa
je nmocne TOr MPBOI LLOKa M3a3BaHoOr eK-
CMNMO3UBHUM peLLeHEM U3 HOBOI 3aKo-
HMKa O KPWBMYHOM MOCTYMKY, HAacTymnmo
Taj Opyrv Tanac nsHeHabehsa, a OH Ce Mnpe
CBera TMLao HeyjeOHa4eHor MocTynarba
Cy[0Ba U TyXKWnaLlTaBa 1 To je CIMKOBK-
TO objacHWo jefaH cyamja AnenaumoHor
cyna y beorpagy pekaBsLun aa, ymecTo fa
npuMetbyjeMo 3aKOHUK O KPUBMYHOM MO-
TYMNKy, M1 ra TyMaumMmo, a ja bux gonao,
TYMaunMOo ra Ko KaKo CTUrHe.

To je, Kao LUTO peKox, MMaso 3a nocre-
Oy HeyjeQHa4YeHo MoCTyrname y BeoMa
CIIMYHUM CUTyaumjama M OACTynara of
BeR HEeKMX YCrnocTaB/beHMX MNpecefaHa




prosecutorial one. The other reason is the
need to, boldly and decisively, very often
uncritically, accept the solutions from the
Anglo-Saxon criminal procedure system
and one may have the impression that,
to a certain extent, the adoption of the
Criminal Procedure Code was a result of
the influence of certain international ex-
tra-procedural, extraordinarily authorita-
tive and extra-legal factors.

However, the debate begun from the
Criminal Procedure Code only after it had
been adopted, the real debate, and therein
one could hear numerous critical com-
ments, one could hear that during the
adoption of the Criminal Procedure Code
the care of constitutional position of public
prosecution had not been taken, neither
had it been taken on the fact that the pros-
ecution is organised on a rigid, overly cen-
tralised, model, which is to a great extent
overcome and which will predominant-
ly hamper the adjustment of the public
prosecutor to the new procedural role and
| am afraid that it has shown to be true in
practice. The second group of remarks
was related to potential unconstitutional-
ity of certain parts of the Criminal Proce-
dure Code, the critics emphasized that the
Code is contrary to the Constitution, above
all to the Article 32 of the Constitution that
provides that the suspension i.e. the initia-
tion of the criminal procedure is to be de-
cided upon by the court. According to the
Criminal Procedure Code, such a decision,
at least in terms of initiation of investiga-
tion, is in the exclusive competence of a
public prosecutor, with no judicial or even
hierarchical control. And the third group
of remarks referred to, above all, the lack
of legally-technical nature of the Criminal
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Procedure Code, then certain lack of logic,
legally-technical ambiguities and the like.

One may have an impression that it has
not been debated enough on the potential
influence of the new Criminal Procedure
Code on legal certainty for the reason that
these flaws and shortcomings, on which
the professional public is mostly con-
cordant, may to a great extent produce
unharmonised handling by the courts and
public prosecution offices in the similar
or identical situations. Besides, such a
traditional decision of the legal certainty
precisely claims that the legal certainty is
predictability in accomplishing rights and
obligations and the predictability in fulfill-
ing rights and obligations. Even the de-
cisions of the European Court of Human
Rights and the positions of the Venice
Commission tell about this, that the legal
certainty, according to the understanding
of the Venice Commission means the
public, accuracy, consistency and prohibi-
tion of retroactivity. In one other decision,
Demir and Baykara v. Turkey, the Europe-
an Court of Human Rights states that the
courts should not, without a valid reason,
depart from the established precedents.

Having all of this in mind, | am afraid that
after the first shock caused by an explo-
sive solution of the new Criminal Pro-
cedure Code, came the second wave of
surprises, and it was primarily related to
unharmonised handling of the courts and
public prosecution offices and it was viv-
idly explained by one judge of the Court of
Appeal in Belgrade by saying that, instead
of applying the Criminal Procedure Code,
we are interpreting it, and | would add, we
are interpreting it on our own accord.



FOPAH UTUR

Kafa je y NuTakby CyAcKa WM jaBHOTY-
¥WNayka npakca. Ja Ay y ToM cmucny
HaBECTW HEKOJMKO NMPUMepa, MPOCTO Kao
WITYCTPaLM]y Ha KOJWU HAYMH Cy Y HEKUM
nuTakbkMa NocTynana jaBHa TyrKunalTa
1 CYOOBW M KaKo Cy peLLaBani Unm H1Cy
peluaBanu npobneM KoHdnMKTa uamehy
PasNUUUTUX ofJIyKa Y UCTUM WAU CINY-
HUM YHEHUYHUM CUTYaLMjaMa.

JemaH on mpobnemMa ce Tude npekuda
TOKa 3acTapenoctu. Hamme, npema Ho-
BOM 3aKOHWKY O KPWUBWYHOM MOCTYTKY,
MPeKWa TOKa 3acTapenocTV Moxe Aa
ce ocTBapu H6U0 KOjOM pafHOM jaBHOI
TyHuoua wnu nonuumje, 6e3 ob3mpa
Ha CTaaMjyM KPUBWYHOI MOCTYMKa, YaK,
MOKE 1y CTaamjyMy NOCTYMKa Koju npeT-
X0OM OpManHoM OTMOYUHbaHby KpU-
BUYHOI MOCTYMKa, Y TaKO3BaHOM Mnpeau-
CTPparKHOM MOCTYMKy. To y NpaKcu cTeapa
6pojHe npobneme bynyhn Aa, npemMa yna-
Hy 288, jaBHW Ty*KMaL, MoXKe o4 NMosnLm-
je [a 3axTeBa TaKO3BaHO MPUKYMIbakbe
noTpebHmx obapelTetba. To je pafdha
Koja ce npeay3rMa carfiacHo 3aKOHUKY O
KPMBWYHOM MOCTYMKY, OHA Y TOM CMUCTTY
jecTe pagba rorsersa, MehyTuM, oTBapa
Ce NuTarbe Ja u je U npouecHa pagha
1 [a N ca Tor CTaHOBMLLTa OHa MOMe Aa
MpeKnHe TOK 3acTapenocT KpUBWUYHOT
rowera. BehuvHa jaBHWMX TyrkunawTa-
Ba cMaTpa Aa 61 YaKk 1 To NpUKy/barbe
noTpebHMx obaBeLLTeHa, a TO je jedHa
pafrea Koja je ca CTaHOBWLLUTA KpUBUY-
HOr MOCTyMKa HeBWA/bMBA, OHa HeMa
MpoLeCHO [ejCTBO, [a W TakBa pafrba
MOMe [a MpeKuHe TOK 3acTapenocTu. Ja
npvnagamM oHoj rpynu Koja cMaTpa Aa He
61 Tpebano u, Kao LUTO peKox, To CTBapa
6pojHe NpobneMe y Npakcu 1 cBa oBa Te-
opwWjcKa 1 NpaKkTuYHa obpasnararsa Hehe
peLuMTV NpobnieM jep y morneay npexkvaa

TOKa 3acTapenocT¥ KPMBWUYHOI MOHseHsa
M OaHac UMaMo PasfMYMTo MOCTynarbe
Ty*KMnaluTaBa M3 MpoCTOr pasfora LUTo
HWje jacHO da /M 1 0Ba BPCTa paghu 13
NpeamCTparkHOr MOCTYMNKa MoXe Aa npe-
KWHe TOK 3acTapenocTu unu je obaBesHo
[a ce paaw o pafK Koja 1Ma NpoLecH
KapaKTep, Koja MMa MnpouecHn edekar,
KOjOM Ce 3aCHMBa, Mehba UK YKuAa npo-
LleCHW oHoC.

MocToju jeoHa Apyra ogpeaba, 13 yYnaHa
139 3aKoHMKa 0 KPUBWMYHOM MOCTYMKY
Koja ypebyje HaumH Npubasbarba Ucrnpa-
Ba Y KPMBMYHOM MOCTYMKy. To je ogpenba
Koja je pa3paannia Ha4yuH Ha Koju ce Mpu-
6aBrbajy Ucnpase y KPUBUYHOM MOCTYMKY
N WCTOBPEMEHO YKWMHYyNa OyroroduviLksy
,3abpaHy” fa ce Kao [O0Ka3 Yy KpMBUYHOM
MOCTYNKy KopucTe GOTOKOMMje UCnpaBa.
Ty npakcy je Beh cneamo Buwm cyn y beo-
rpagy y jeaHoj ognyum, Ko 8/13, u npo-
cTo cy GOTOKOMUjy UCnpaBe KOPUCTUAN
Kao [OKa3 Yy KPUBMYHOM MOCTYMKY U ca-
MMM TUM OOHENM OASYKY KOja je CynpoTHa
yCTa/beHOM CxBaTamby joll n3 1985. rogm-
He, Kada je 3ajedHuYKa cegHuua Case-
3HOT CyZa W BPXOBHWX CynoBa penybnnke
3ay3efa CTaHoBMLLTe fa ce doToKonuje
1CMpaBa He Mory KOpPUCTUTK Kao [oKas Y
KPUBMYHOM MOCTYMKY 3aTO LUTO ce y GoTo-
KOMUWjU TEKCT MUCMpaBe NaKo MOXKe LOoMu-
catu, U3MeHUTU Unin hancudrKosaTu.

Ca gpyre cTpaHe, y UCTO BpeMe, MocToje
OQJIyKe CyLOBa KOje Cy Ha CTaHOBWLLTY
na dotokonumje ucnpaea, 6e3 063unpa Ha
TO WTO YnaH 139 3aKoHWKa O KPUBUYHOM
NOCTyNKy AoNyLUTa Ty MOryRHOCT, Koje cy
Ha CTaHOBWLUTY Aa doToronuja ucnpasa
He MOMKe [1a Ce KOPWUCTW Kao [OoKa3 Y Kpu-
BWYHOM MOCTYMKY U3 OHWX pasfiora Koju




That has had, as stated, a consequence
in unharmonised handling in very simi-
lar situations and deviations from some
of the already established precedents
when it comes to the practice of courts or
public prosecution offices. In that sense, |
will give several examples, simply as an
illustration of the ways in which the pub-
lic prosecution offices and courts handled
certain matters and the way they resolved
or did not resolve the problem of conflicts
between different decisions under the
identical or similar circumstances.

One of the problems referred to the inter-
ruption of the statute of limitation. Name-
ly, according to the new Criminal Proce-
dure Code, the interruption of the statute
of limitation may be accomplished by any
action of a public prosecutor or the police,
regardless of the stage of the criminal
procedure, even in the stage of the pro-
cedure that precedes the formal initiation
of the criminal procedure, in the so called
preliminary investigative procedure. In
practice, that creates numerous prob-
lems since, according to Article 288, a
public prosecutor may demand from the
police the, so called, collection of the nec-
essary information. It is an action taken in
accordance with the Criminal Procedure
Code, and in that sense, it is an action of
prosecution, however, it raises the ques-
tion on whether it is a procedural action
as well and whether, from that point of
view, may interrupt the statute of limita-
tion of a criminal prosecution. The most
of public prosecution offices consider that
such a collection of the necessary infor-
mation, which is an action that is, from
the point of view of the criminal proce-
dure, invisible, it has no procedural ef-
fect and such an action may interrupt the
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statute of limitation. | belong to a group
that considers that it should not and, as
| said, it crates numerous problems in
the practice and all of these theoretical
and practical explanations will not solve
the problem since in the area of the in-
terruption of the statute of limitation of
the criminal prosecution, we now have
different handling of different prosecution
offices for the mere reason that it is un-
clear whether this action that belongs to
preliminary investigative procedure may
interrupt the statute of limitation or it is
necessary that an action which has a pro-
cedural character, procedural effects and
which establishes, changes or abolishes
procedural relation.

There is one other provision from the Ar-
ticle 139 of the Criminal Procedure Code
that regulates the way of obtaining the
records in the criminal procedure. It is a
provision that developed the way in which
records are being obtained in the crimi-
nal procedure and, at the same time,
abolished the long-standing “ban” on us-
ing the photocopies of the records in the
criminal procedure. That practice has al-
ready been followed by the High Court in
Belgrade in a decision KPO 8/13, it sim-
ply used the photocopy of a record as a
proof in a criminal procedure and in that
manner, reached a decision that is con-
trary to the comprehension established
in 1985, when the mutual session of the
Federal Court and all supreme courts of
the Republic has taken the viewpoint that
the photocopies of the records should not
be used as a proves in the criminal pro-
cedure since the text in a photocopy may
easily be added, changed or forged.
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Cy HaBefleHW y CeHTeHLM 13 aanexe 1985.
roauHe.

MNocToje Apyrn NpobnemMu Be3aHW 3a no-
CTynarbe Yy, peummo, BaHpeOHWM MpaB-
HUM nerkoBuMa. Mo unany 470 3aKoHWKa
0 HKPWBWMYHOM MOCTYMKY, MOHaB/bat-e
MOCTyMKa MOe da ce 06aBu camo y cry-
Yajy Kada je MocTynak OKOHYaH MpaBHO-
CHarHOM npecydoM. W To je ctBopwmno
6pojHe npobneMe y npakcn byoyhn na
nocToje M Opyre BpCTe OAJIyKa Koje cy
MEPUTOPHe, Npe CBera oaslyKe npema 3a-
KOHY O Ofly3UMatby MMOBMHE MPOUCTEKRSE
13 KPMBUYHOT fena uy TUM cuTyaumjama
HUWje 0O03BOJSbEHO MOHaB/bakbe MOCTYMKA.
W 6ynyhu oa 10 yTMYe 1 Ha NMoHaB/bakbe
MOCTyMKa, OBOI OCHOBHOI, PefoBHOT,
BpxoBHM KacaumoHu cyq ce, MO MeHu, y
KpajHe0j Hy*KaW, y [o6poj HaMepK, NaTuo
rocna u Aao TyMayense Toj ogpendm 470
3aKOHMKa 0 KPUBWMYHOM MOCTYMKY YTBP-
OVBLUM 03 je [03BO/bEHO MOHaB/bahe
MOCTYMKa W YKOMMKO je MOCTyMaK OKOH-
YaH peLLeHbeM, MaKo TO He MuLle y 3a-
KOHMKY O KPMBMYHOM MOCTYMKY, YKOSIMKO
TO peLlerbe MMa MepUTOPHU KapaKTep U
3aMetbyje npecyay.

OBux Map npuMepa cam MpoCcTO M3HEeOo
Kao unycTpaumjy npobnemMa ca Kojuma ce
Cyo4aBa npakca 360r HejacHOCTU U He[jo-
CNefHoOCTM MojedMHUX  HenpeLm3HoCTU
HOPMM 3aKOHMKA O KPUBMYHOM MOCTYTKY
1, NpeMaa y Teopujy MocToju onLuTe ca-
rnacje fa arcosyTHa rpaBHa CUrypHoOCT
He MocToju Beh, Kako Karmy TeopeTu-
Yyapu, camo MoCToju penaTvBHa MpaBHa
CUTYPHOCT Y OKBUPY MpaBHe KynType He-
curypHocTu, 6ojuM ce da cMo HoBUM 3a-
KOHMKOM O KPUBMYHOM MOCTYMKY, Terehm
e(pUKaCHOCTM KPUBWMYHOM MOCTYMKa, 3a
KOjy HWMCaM CUrypaH [a CMo OCTBapuIu,

006U M3BECHOCT PasfiuMTUX OfJTyKa
y BEOMa C/IMYHUM WU UCTOBETHUM CU-
Tyauujama, [OHeKe Yrpo3wiv MnpaBHy
CUIYPHOCT, @ y UCTO BpeMe, HeMa Moy3aa-
HMX NoJaTaka fa cMo [0bunun Ha eduKa-
CHOCTW KpMBMYHOT MOCTYMKa.




On the other hand, at the same time,
there are decisions of the courts that are
at the viewpoint that the photocopies of
records, regardless of the Article 139 of
the Criminal Procedure Code that allows
such a possibility, should not be used as
a proof in the criminal procedure for the
same reasons stated in the sentence of
the far away 1985.

There are other problems in relation to
the handling in, for example, extraordi-
nary legal remedies. According to the Ar-
ticle 470 of the Criminal Procedure Code,
the reopening in the criminal procedure
can be done only in the case the proce-
dure is terminated by a final judgement.
That has created numerous problems in
practice since there are other types of de-
cisions that are meritorious, above all, the
decisions according to the Law on seizure
and confiscation of the proceeds from
crime and in such a situations the reo-
pening of the procedure is not allowed.
And since that affects the reopening the
regular, ordinary procedure, the Supreme
Court of Cassation has, in my opinion, in
extreme necessity, in good intention, tak-
en the work and provided the interpreta-
tion of the provision 470 of the Criminal
Procedure Code by establishing that the
reopening of the procedure is allowed
even if a procedure is terminated by a
decision, even though the Criminal Pro-
cedure Code does not stipulate it, in case
the decision has a meritorious character
and substitutes the judgment.

| have provided these several examples
as an illustration of the problem with
which the practice due to unclear and in-
consistent provisions of the Criminal pro-
cedure Code and even though there is a
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concordance in the theory that the abso-
lute legal certainty does not exist but, as
the theoretician say, there only exists the
relative legal certainty in the framework
of legal culture of uncertainty, | am afraid
that by the new Criminal Procedure Code,
by striving towards the effectiveness of
the criminal procedure, which | am not
sure we can obtain, we have acquired the
certainty of different decisions in a very
similar or identical situations, we have
somewhat jeopardised the legal certainty
and at the same time, there are no relia-
ble evidence that we have improved the
effectiveness of the criminal procedure.



IRMGARD GRISS

YjenHavaBame cyacKe rnpakxce y Ayctpuju

IRMGARD GRISS

3aMeHCKM cyamja YcTaBHor cyaa
AycTpuje, npeacennula Mpere
npeacefHMKa BPXOBHMX Cy40Ba
EBponcre yHuje, NpedceaHuLa caBeTa
YHuBep3uteta y pauy

YjeQHayaBarbe CydcKe MpaKce Huje 3Ha-
YajHO NuTarbe y AycTpujn. Y MHOrMM obna-
CTMMa OHa jeHOCTABHO (YHKLMOHMLLE,
OBO je yrnaBHOM 360r ranbeHor cuctema
M 0O caMo-CxBaTakba cyamja. HaBuKHy-
TV Cy Ja npaTe CyAcKy npakcy BpxosHor
cyaa, 0OCMM aKo MMajy bosbe aprymeHTe.

1. AycTpujcKu BpXoBHU cyq,

Mo unany 92 YcraBa Ayctpuje, BpxosHu
Cyd je Cyd nocrnedhe MHCTaHLe 3a rpa-
PaHcKke 1 KpuBMUHE NpeameTe. YnaH 92
ycrnocTaB/ba rapaHumjy noctojarea Cyaa.
He Mor<e BUTU YKUHYT 0BMYHOM 3aKOHO-
[aBHOM MpoLedypoM; Mopa ocTatu je-
OVHW Ccyd 3a NPaBO Ha KOHaYHy Hanby y
OKBUPY HErOBUX HAAIEHHOCTH.

Y cBojoj cBeobyxBaTHOj Bofehoj ynosm y
yrnpaBs/bakby MpaBocyheM y OKBUpy pe-
JOBHOI cyfcKor cuctema, BpxosHu cyn
TEMM O4YyBatby MPaBHE Yje[HAYeHOCTU,
NpaBHe CUryPHOCTW 1 pa3Boja NpaBa.
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Harmonization of case law is not a big is-
suein Austria. In most areas it just works.
This is mainly due to the appeals system
and to the self-conception of judges. They
are used to follow the jurisprudence of
the Supreme Court unless they have bet-
ter arguments.

1. The Austrian Supreme Court

According to Art 92 of the Austrian Con-
stitution the Supreme Court is the court
of final appeal in civil and criminal mat-
ters. Art 92 constitutes a guarantee that
the Court will continue to exist. It cannot
be abolished by ordinary legislative pro-
cess; it must remain the sole court of final
appeal within its jurisdictions.

In its comprehensive guiding role in the
administration of justice within the ordi-
nary court system, the Supreme Court
seeks to safeguard legal uniformity, legal
certainty, and the development of the law.




IRMGARD GRISS

MpeLeOeHTM HUCY MpaBHO 0baBesyjyhu.
MebyTuM, cyfcKa npakca cyaa MMa Kibyud-
Hy yrory y daBakby nocebHe cagpriuHe
3aKoHMMa, oapebuBaby 3HadeHa ofpe-
naba 3akoHa M obe3behuBary MpaBHe
3alTuTe rpahaHa.

Kana je Ayctpuja noctana 3em/mba YnaHm-
ua Esponcke yHunje 1995, ynora Cyma je
npeTpnena npomeHy. Mpectao je na byne
cyn NocnefHe UHCTaHLe Y CTPOroM CMU-
cny. Kao cBu octanu cymoBu nocnefhe
nHcTaHue yHyTap EBponcke yHuje, Cya
ce 0 NuTatblMa TyMaderba npaea YHuje
mopa obpatutn Cyay npaeae EBporncke
YHWjEe aKO HUWje y MUTakby jacaH cryyaj.
lNpema Tome, Cya Mopa [a Terku npaBHoj
yjeQHa4YeHOCTW W y Mornedy Ha 3aKoHe
EBponcke yHuje.

lNopep Tora, cya Mopa BoAMTM pavyHa Aa
Ce 3aKOH TymMauum y CK1ady ca YCTaBoM 1
[MoBe/bOM 0 OCHOBHWM MpaBuMa. Y Ay-
cTpuju EBponcka KoHBeHUMja 0 /byACKUM
npaBMMa MMa YCTaBHM 3HaYaj. TyMadetbe
y cKknagy ca YcraBoM nogpasymesa Tyma-
Yerbe y CKNady ca EBponcKoM KoHBeHLM-
JOM 0 JbyACKMM npaBuma. Ykonuko Cyg
CyMHba [1a je 3aKOHCKa oapeaba ycTaBHa,
MOpa 3ano4eTy NocTynaK nped YCTaBHUM
CYLOM 3a CTaB/bahe BaH CHare nomMeHyTte
odpenbe.

2. MNpuctyn BpxosHoM cyay

Mpuctyn BpxoBHOM cydy je orpaHu4deH;
He MOCTOjM ayTOMAaTCKO MPaBo Ha Hanby.
Y cKknagy ca ycTaBHMM 3aKOHOM, orpa-
HUYeHEe MPUCTYMNa He cMe BUTK LLIMPOKO
MOCTaB/beHO Aa ce He B1 NOTLEeHMO 3Ha-
4aj Cyma Kao KoHauHor »KanbeHor cyda.

Ann Mopa nocTojaT HEKO orpanHuyetse. Y
CynpoTHOM b1 BpxosHu cyn 61o npeon-
TepeheH npeBenunKuM 6pojeM MpedMeTa
1 He 61 Morao f1a UCMyHW CBOj 3a[1aTak.

Hanbe cy npeaMeT orpaHuyersa Bpea-
HoLLIAY cnopa, 3Ha4ajeM y CMUCTY yjeaHa-
YeHOCTW MpaBa, NpaBHe CUMYPHOCTM UK
pa3Boja npasa W nNpasa Ha Kanby anena-
umoHor cyaa. YKonuKo je BpeQHOCT cropa
npen *andeHum cynom mcnog 5.000€ He
MocToju NpaBo Hanbe BpxoBHoM cyay.

Hanbenu cyn mMopa oMoryhuTi unu of-
61T NpaBo Ha anby. YKoNMKo je npaso
Ha *anby oMoryheHo, MoMe ce YNoHMTU
penoBHa Kanba. YKonuKo je mpaBo Ha
¥Wanby opbujeHo, Mopa ce HarnpaBWUTU
pasnuka. Mcnog 30.000€ nocToju anba
¥KanbeHoM cyny Aa M3MeHU CBOjY OOJTYKY.
Cnaba TauKa y ToM nornegy je YirseHuLa
[a cy cyauje Koje cy OOHene OfsyKy Ta-
Kobe cyauje Koje oaydyjy Aa nv cny4aj
MOKe BUTU M3HeT Npe BpxoBHM cya.

Ykonuko je BpegHoct Beha op 30.000€
M NpaBo Ha *Kanby opbujeHo, BaHpeOHa
*anba ce Mowe ynosuTU. BpxoBHU cyg
HWje Be3aH O[JTYKOM arnenaumoHor cyaa
[a [03BOSM WM ofbuje MpaBo Ha Kar-
6y. CnobodaH je Oa opbauy Hanbdy mnu
[a OfJTy4n MEpUTOPHO O crydajy. JeauHa
Pa3nnKa NocToju y 3axTeBMMa Koju Ce TUYy
cagpriHe oflyKe Ha Kojy je Hanba onba-
YeHa. YKonuKo je pefjoBHa ranba ofnbave-
Ha, 0BaKBa ofylyKa Mopa 61TM 06pasnore-
Ha. YKONMKO je BaHpeaHa ranba oa6mjeHa,
0bpassorKerbe HYje HeOMX0OHO.

CuctemM duntepa GyHKLMOHMLLIE CacBUM
006po. YBoau paBHOTery u3Meby Mo-
Tpebe 3a 6pojeM NpeMeTa Koju ce MoMe
KOHTponMcaTh 1 notpebe Aa nojeamHau-




Precedents are not legally binding. How-
ever, the Court’s jurisprudence has an es-
sential purpose in giving specific content
to the law, determining the meaning of
provisions of law and assuring the legal
protection of the citizen.

When Austria became a member state
of the EU in 1995, the Court's role under-
went a change. It ceased to be a court of
last resort in the strict sense. Like all oth-
er courts of final appeal within the EU the
Court has to refer questions of interpre-
tation of Union law to the Court of Justice
of the EU if it is not an acte clair. Thus, the
Court has to seek legal uniformity also
with respect to EU law.

In addition, the Court has to safeguard
that the law is interpreted in accordance
with the Constitution and the Charter of
Fundamental Rights. In Austria the Eu-
ropean Convention on Human Rights has
constitutional value. Interpretation in ac-
cordance with the Constitution compris-
es interpretation in accordance with the
European Convention on Human Rights.
If the Court doubts whether a legal provi-
sion is constitutionally valid it has to start
proceedings in the Constitutional Court
for invalidation of the provision.

2. Access to the Supreme Court

Access to the Supreme Court is limited;
there is no automatic right of appeal. Ac-
cording to constitutional law limitation of
access must not be so broad as to under-
mine the Court’s significance as a court
of final appeal. But there has to be some
limitation. Otherwise the Supreme Court
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would be burdened with an excessive
caseload and not be able to fulfil its task.

Appeals are subject to limitation on the
amount in dispute, on the importance
in terms of uniformity of law, legal cer-
tainty or development of the law and on
leave granted by the appellate court. If the
amount in dispute in the appeal court is
below 5.000€ there lays no appeal to the
Supreme Court.

The court of appeal has to grant or deny
leave to appeal. If leave to appeal is
granted an ordinary appeal may be filed. If
leave to appeal is denied a distinction has
to be made. Below 30.000 EUR there lays
an appeal to the appeal court to amend its
decision. The weak point in this respect is
the fact that the judges who rendered the
decision are also the judges who decide
whether the case can be brought before
the Supreme Court.

If the amount in dispute is above 30.000€
and leave to appeal is denied, an extraor-
dinary appeal may be filed. The Supreme
Court is not bound by the appellate court’s
decision to grant or to deny leave to appeal.
It is free to dismiss the appeal or to decide
the case on the merits. The only difference
lays in the requirements with respect to
the contents of the decision by which the
appeal is dismissed. If an ordinary appeal
is dismissed the decision has to state the
reasons. If an extraordinary appeal is dis-
missed no reasoning is required.

The filter system works quite well. It
strikes a balance between the need for a
manageable caseload and the need that a
single court has the last word with respect
to the interpretation of legal provisions.
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HW Cyd MMa Nocnefrby ped y Be3u ca Ty-
Mayer-eM 3aKOHCKUX ofpeaaba.

3. MpowwupeHo Behe

Behe Koje HajjacHuje oaparKaBa OCHOBHY
¢dyHrumjy Cyna ce cacToju of jenaHaect
4naHoBa WM 30Be Ce npolumpeHo Behe.
@®opmupa ce Kaga ce o6uyHoMm Behy
0003 LUECT HajUCKYCHUjUX Cyamja MoLUTo
je npaBHO nNuTarbe of QyHOAMeHTan-
HOI 3Hauaja 1 oadnyKka 6w ogcTynuna og
npeueneHata Cyna wnv og nocnefre
OfyKe NpeToxXo4Hor npoLumpeHor Beha.
OBakBo Behie ce KOPUCTU U YKONMKO Ha
M3y3eTHO BarKHO MWTakbe HWje OaT jean-
CTBEH 0AroBOP Y MPETXOAHWUM Of/yKaMa
cyna. Oa nv he ce npolumpeHo Behe dpop-
MUpaTK 3aBMCK of] ofnyKe Beha Koje 6K
Tpebano fa oasydyje no Hanobm.

[ana 6mx HeKonMKo NpUMepa:

MpoLumpeHo Behe je 1992. rogmHe oany-
4YMNO [a TProBayku MyTHUK MMa m3bop
n3mehy Tywbe y Be3u ca m3BoaMMa U3
KHoMra M BaHMapHWYHOT MOCTYMKa Koju
oMoryhaBa NpUCTyn KrbMrama u padyHMMa
Kako 61 gobuo HeonxodHe MHGopMaLmMje
3a U3padyHaBarbe NpoBmM3mje npodaje. o
OBe OfJIyKe, TProBaykM MyTHWK je Morao
[a 3arnoyHe CaMo BaHMapHWYHM MOCTY-
nak. MNocneguua je 6una aa je Mopao Aa
CHOCM TPOLLIKOBE M3BOAA U3 KHbWra.

ToKoM feLieHuja cy ce BOAWIe OUCKYCH-
je o ToMe fa nm Kynal, pobe ca rpeLLKoM
MOXe TYMUTM NpodaBLa 3a HakHady
LUTETE Ha MMe KOMMeH3aLuje 3a MPeLLKy.
Y To BpeMe je pOK 3aCTapenocTu 3a HaK-
Hagy LTeTe 610 TpW rodmHe, OOK je POoK

3acTapenocTy 3a 3axTeBe y Be3u ca ra-
paHuUmjoM 61o camo LecT Meceuu. Mpo-
LmpeHo Behe je 1992. rogunHe ofyYmno
Ja Kynau pobe ca rpelLKoM Moxe Ja
n3abepe m3Mehy rapaHumje W HakHage
wreTe. Cana je Moryhe TparuTV HakHady
3a rpeLLKe M MOLUTO je POK 3acTapenocTu
33 3axTeBe W3 rapaHuMje UCTeKao U He
CaMo 3a nocneanyHe LUTeTe.

Takobe je TOKOM feLieHnja KPUTUKOBaHO
TO LUTO Ce, M0 PUMCKOM MpuHLmny “Nemo
pro praeterito alitur”, anuMmeHTaumja He
MOMe TParKMTU 3a MpoLusiocT. Tek 1987.
roavHe je npolumpero Behe oactynuio
O[1 Oyror HW3a oaJlyKa v 0fJly4ns1o da ce
aNMMEHTaLMja MOMe TParUTK 1 3a Npo-
TEKNW Nepuoa.

Y HajseheM bpojy cnyyajeBa, npoLumpe-
Hom Behy cy npeTxodune cynpoTcTaB/beHe
OLVTyKe W OMUCKyCuWje YHyTap MPaBHUX Kpy-
rOBa Y OKBUMPY KOjUX je CyCKa NnpaKca Kpu-
TKoBaHa. 06bMYHO je NoTpebHO HeKo Bpe-
Me [oK (0bunuHo) Behe NpuxBaTh KpUTUKe
N OTyYM @ KOHCTUTYMLLE MPOLLUMPEHO
Behe. CynoBu ce Bofde ofylyKama npoLum-
peHor Beha MaKo OHe HWCy MpaeHoO oba-
Be3syjyhe. MebyTuM, yKonuKko cya npoHahe
6orbe apryMeHTe cnobofaH je Aa apyrayu-
je oosty4un. Anv To je pefiaK U3y3eTak.

4. Tpuctyn ognykama

Cya nocneftse MHCTaHLe MOXKe UCMYHUTU
CBOj 331aTaK 3aLUTuTe NpaBHe ycKnaheHo-
CTV M MPaBHE CUIYPHOCTM aKo MOCTOjW NaK
npucTyn ogslykama. Y Ayctpumjm je oBaKaB
cnyyaj. Moctoju 6asa nopataka Koja ca-
Opu cee ognyke Cyna ocuM OHUX Koje ce
TU4y camo oabaLmBarba Hanbu 6e3 HaBo-




3. Enlarged panel

The panel reflecting the Court’s funda-
mental purpose most clearly is that con-
sisting of eleven members and called an
enlarged panel. It is constituted when a
simple panel adds the six most senior
justices because the legal issue is of fun-
damental significance and the decision
would depart from the Court’s prece-
dents or from the most recent decision
of an earlier enlarged panel. Such a panel
is also used if a fundamental issue has
not been given a uniform answer in the
Court’s previous rulings. Whether an en-
larged panel is constituted depends on
the decision of the panel that has to de-
cide on the appeal.

| would like to give a few examples:

In 1992 an enlarged panel decided that
the commercial agent has the choice be-
tween an action for an extract of books
and non-adversary proceedings allowing
access to books and accounts in order to
get the necessary information for calcu-
lating the sales commission. Until this
decision the commercial agent could only
initiate non-adversary proceedings. The
consequence was that he had to bear the
cost of the extract of books.

For decades there had been discussions
of whether the buyer of defective goods
can sue the seller for damages in order
to be compensated for the defect. At that
time the statute of limitations for damag-
es was three years whereas the statute
of limitations for warranty claims was
only six months. In 1992 an enlarged
panel decided that the buyer of defective
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goods could choose between warranty
and compensation for damages. Now it
is possible to claim compensation for de-
fects also after the statute of limitations
for warranty claims has elapsed and not
only consequential damages.

Also for decades ithad been criticised that,
following the Roman principle “Nemo
pro praeterito alitur”, alimony could not
be claimed for the past. Only in 1987 an
enlarged panel departed from the long
line of decisions and decided that alimony
could be claimed also for the past.

In most cases an enlarged panel has been
preceded by conflicting decisions and a
discussion within the legal community in
the course of which the jurisprudence is
criticised. It usually takes some time until
a (simple) panel takes up the criticism and
decides to constitute an enlarged panel.
Courts follow decisions of enlarged pan-
els although the decisions are not legally
binding. However, if a court finds better
arguments it would be free to decide oth-
erwise. But that is a rare exception.

4. Access to decisions

A court of last resort can fulfil its task to
safeguard legal uniformity and legal cer-
tainty only if there is easy access to its de-
cisions. In Austria this is the case. There is
a database containing all decisions of the
Court other than those that were merely
a dismissal of an appeal without state-
ment of the grounds. An appeal can be
dismissed without stating the grounds if
the appeal court does not grant leave to
appeal and the Supreme Court finds that
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berba pasnora. anba ce More 0a6auUmTH
6e3 HaBoherba pasnora aKo ranbexu cyn
He [03B0/baBa NMPaBo Ha Hanby 1 Bpxos-
HW Cyd cMaTpa [da of/lyka He 3aBuCK of
oapenaba MaTepujarnHor npaea.

MNMopen LENOKymHUX TeKCToBa, 6asa Ta-
Kobe cagpHm M m3BelTaje Bodehux
npuHumMna (,Leitsatze”) Koju nponsmnase
13 oanyka. Y naeanHoj cutyaumju, sehe
cauMrbaBa HaupT m3BellTaja Bogehmx
MpWHUMNA jep Cyauvje Koje ogy4yjy Haj-
6osbe 3Hajy Koju cy Boaehn npuHLMNK
HMXOBMX OfnyKa. YKonuko Behe To He
ycne da yYvHW oHOa cyauje y 3anu-
CHWYKO]  KaHuenapuju  (,Evidenzblro”)
cauMHbaBajy M3BelUTaje. Y cBakoM Chy-
Yajy, M3BeLLTaju Mopajy Ut ogobpeHm
o[l CTpaHe npefcenasajyher Behem npe
Hero LwTo 6yny objaBmbeHn. OanyKe n 13-
BeLUTaju ca BogehnM NpuHUMNMMa cy f0-
CTYMHW Ha MHTepHeTy 6ecnnaTHo: http://
ris.bka.gv.at/jus.

Basa nopgataka cnyruM OBama WHTepe-
cuMa: Buno Ko Ko Tparkm nHbopMaumjy
0 npaBy, NpoHahn he nonaTHe m3Bope
MpaBa Koju J0MyHaBajy TEKCTOBE 3aKo-
Ha. JaBHOCTW je [003BO/bEHO Oda MpaTtu
CafpHWHy oaJlyKa. JaBHOCT je jedaH of
OCHOBHMX MPUHLMMA ayCTPUjCKOr npoLie-
CHOr Mpasa.

5. 3apgaum cygmja

3aKOHCKM OKBUP M OpraH13aLMoHa CTPYK-
Typa Cy CaMo [ie0 HeOMXOAHMX 3axTeBa 3a
epUKacHo yjeJHa4aBarbe CyacKe npaKce.
JeHaKo BarkHO, aKko He 1 BarkHWje, jecTe
KaKo Ce cyauje, 1 To nocebHo cyauje cyaa
rocnefHe UHCTaHLEe, bupajy 1 oby4yasajy.

Cyanjama cy noTpebHe of/InyHe BeLLITUHE
TyMauetba npaea. Mopajy butn cnocobHe
Ja KopucTe jedHOCTaBaH W pasymM/buB
je3uk. Hbuxose oanyke he MpuxBaTUTU
CTpaHKe y MOCTYMKY U NpaTUTK Konere cy-
[Mje caMo aKo Cy HIX0Ba 06pa3noKeHsa
jacHa 1 ybeybmBa. KoHTUHYMpaHa obyKa
cyomja, Kao m cyamja BpxosHor cyaa, je-
CTe HeoMnxo4Ha.

6. 3aBpLuHa 3anakamba

paBHa yjeOHayeHOCT W MpaBHa Cw-
FYPHOCT cy ¢byHOaAMeHTanHM KBanuTeTu
npaBHe apsaBe (,Rechtsstaat”), opra-
Be ypeheHe BnagaBvHoOM npasa. [pasHa
yjedHaYeHOCT M NpaBHa CUIYPHOCT NpeT-
MOCTaBsbajy YjeQHaYeHOCT CyacKe Mpak-
ce. [1a nv je NpaBo yjeaHa4YeHo 3aB1CK 04
¥KanbeHor cucTemMa 1 nocebHo of ynore
cyna nocnefrse UHCTaHLe.

Y AycTpujun je TO jegaH oA rNaBHUX 3a-
[aTaKka BpxoBHor cyna, da ovyBa npas-
HYy YjeOHa4eHoCT U MpaBHy CUIMYPHOCT.
Hanbe BpxosHoM cydy cy nogBprHyte
cncteMy puntepa. CucteM duntepa ra-
paHTyje na he 6poj npeameta Cyna 6mTK
KOHTPO/IMCAH W CYLUTWMHCKa MpaBHa Mu-
Tarba, MOCebHO MUTaka Tymaudera 3a-
KOHCKUX ofpefaba, 6uTn M3HeTa npepn
BpxosHu cyn.

ANV FNaBHW 3a0aTak Nesn Ha cyaunjama:
obpasnoera ofnyka BpxosHor cyna
Mopajy butn jacHa n ybepsbmBa U cBe
Zpyre cyamje Mopajy 6uT1 BosbHe Aa npa-
Te CyACKy mpakcy BpxoBHor cyna ocum
aKo MMajy bosbe aprymeHTe.




the decision does not depend on a sub-
stantial point of law.

In addition to the full texts the database
also contains statements of guiding prin-
ciples (‘Leitsatze”) derived from deci-
sions. Ideally, the panel drafts the state-
ments of guiding principles because the
deciding judges know best what the guid-
ing principles of their decision are. If the
panel fails to do so then the judges in the
Records Office (“Evidenzbiiro”) draft the
statements. In any case, the statements
have to be approved by the chair of the
panel before they are published. The de-
cisions and statements of guiding princi-
ples are accessible on the internet free of
charge: http://ris.bka.gv.at/jus.

The database serves two major inter-
ests: Anyone seeking information about
the law will find additional sources of law
supplementary to the statutory texts. The
public is allowed to monitor the contents
of the decisions. Publicity is one of the
guiding principles of the Austrian proce-
dural system.

5. Tasks of judges

The legal framework and the organi-
sational structure are only a part of the
necessary requirements for an efficient
harmonization of law. Equally, if not more
important is how judges and in particular
the judges of the court of last resort are
selected and trained.

Judges need excellent skills in interpret-
ing the law. They must be able to use a
plain and understandable language. Their
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decisions will be accepted by the parties
and followed by fellow judges only if their
reasoning is clear and persuasive. Con-
tinuing education for judges, also for Su-
preme Court justices, is a must.

6. Concluding remarks

Legal uniformity and legal certainty
are fundamental qualities of the “Re-
chtsstaat”, the state governed by the rule
of law. Legal uniformity and legal cer-
tainty presuppose harmonization of law.
Whether the law is harmonized depends
on the appeals system and in particular
on the role of the court of last resort.

In Austria it is one of the main tasks of
the Supreme Court to safeguard legal
uniformity and legal certainty. Appeals
to the Supreme Court are subject to a fil-
ter system. The filter system guarantees
that the Court’s caseload is manageable
and that substantial points of law, in par-
ticular questions of interpretation of legal
provisions, can be brought before the Su-
preme Court.

But the main task lays with the judges:
The reasoning of Supreme Court deci-
sions must be clear and persuasive and
all other judges must be willing to follow
the jurisprudence of the Supreme Court
unless they have better arguments.
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YjeoHauaBarbe cyacKke npakce y HeMaukoj
7 g//nora EBponcKor cyaa 3a jbyacKa npaea
1 YCTaBHOI Cyda Mo OBOM MUTakby

CHRISTIANE SCHMALTZ

LL.M. (Univ. of Virg.), ad hoc cyauja
EBponcror cyaa 3a /bydcKa npasa,
cyamja AnenaumoHor cyga obnactu
Schleswig-Holstein

1. YBog

PeyeHo Mu je Oa BputaHuM 3anountby
roBop ca wwanoM, OpaHLy3u ca KoMnau-
MEHTOM a HeMUM ca KpaTKMM MpUKa30oM.
Ja 3a Bac HeMaM HU MpUWKas, HATK Lany
WM KOMMJIMMEHT — 0CMM BeOMa MpujaTHe
006pofoLLNnLEe Kojy CaM MMana Y BaLloj
3eM/bM — Ma M1 [03BOSIUTE [a 3aroYHEM
CBOj rOBOP Ca HeYMM [PYriM, ca NpPoBo-
KaTMBHOM M3jaBoM: BnagaeuHa mpaea je
nperpeKa Kafa ce paam o yjeHa4YaBatby
CyACKe MpaKce; MHOro je jedHOCTaBHMje
yjeoHaumTM CyacKy NpaKcy y 3eMbM Koja
HWje noceeheHa Havesny BnagaBuHe Npa-
Ba. 3alwTo? 3aTo LWTOo ce 6e3 BnagaBmHe
npaBa MOoXKe yjedHauMTn Cy[cKa npakca
o[ BpXa HaHWKe; cyamjama ce je[JOCTaBHO
rOBOPW KaKo Oa ofny4yjy.

Honyctute na 6yneM BeoMa jacHa, Ha-
paBHO [a He 3aroBapaM HanyLTarbe
BnafaBuHe npaea; HacynpoT. MehyTum,
To je HbanaHcupatse 13Meby yjeaHaueHe
CyOCKe MpaKce U He3aBWMCHOCTM MpaBo-
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Harmonization of case law in Germany and the
role of the ECHR and the Constitutional Court in it
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European Court of Human Rights, Judge
at the Appellatet Court Schleswig-Holstein

1. Introduction

| have been told the British start a speech
with a joke, the French with a compliment
and the Germans with an outline. | nei-
ther have an outline for you nor a joke or
a compliment - apart from the very nice
welcome | have had in your country - so let
me start my speech with something else,
a provocative statement: The rule of law is
an obstacle when it comes to harmonizing
the case-law; it is much easier to harmo-
nize the case-law in a country not commit-
ted to the rule of law. Why? Because with-
out the rule of law you could harmonize
the case-law from the top down; judges
are simply being told how to decide.

Let me be very clear, | am of course not
advocating getting rid of the rule of law;
quite the contrary. However, it is a balanc-
ing act between a harmonized case-law
and an independent judiciary; but - as my
colleague from Austria pointed out - it is
not a contradiction! There are no easy an-
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cyba; ann, Kao LWTo je Moja KonermHuLa
13 AycTpuje Harnacuna — Huje y nutary
KOHTPaAMKTOPHOCT! Hema nakmx oaroeo-
pa WM jedHOCTaBHUX MeXaHu3ama Koju
61 ogpranu LOCNedHOCT CyACKe npaKce
6e3 yrporkaBarba He3aBUCHOCTU cyauja.
Hero, oHa y BeNMKO] Mepu 3aBUCK 0 HaC,
o[ CyOmja; yjeQHa4aBahe CyACKe MpaKce
je Hala ogroBopHocT. CBe LUTO 3aKOoHOo-
0aBall MOMe [1a YpaaM je a HaM CTaBM Ha
pacrosiarakbe MHCTPYMEHTE Koje MOXKEMO
KOPUCTUTM @ BUCMO YjeHaYUNIN CyOCKY
MpaKcy; any HeOMXOAHO je Aa 3HaMO KaKo
03 HMMa pyKYjeMO M HEOMXOQHOo je Ada
HKENMMMO HsMX [1a KOPUCTUMO.

JefaH o 0CHOBHMX CTy60Ba BnajaBuHe
npa.a je He3aBMCHO CyAcTeo. [pyra Ooga
OCHOBHa 3axTeBa cy, MehyTuUM, jeiHaKoCT
npef 3aKOHOM, Kao M jefiHaKoCT Yy npu-
MeHW 3aKoHa. OBW Opyrv enemMeHTM Bna-
JaBuHe npaBa 06e36ehyjy gocnenHocT
y Mpakcu cydoBa. AKo jedHO He3aBWUCHO
CyOCTBO TPajHO MpUMetbyje OBe efleMeH-
Te, noBelfhe [0 NpaBHE CUMYPHOCTM,
KaKo ce 3axTeBa MPUHLIMMIOM NpaBUYHOI
cybersa cagpaHuM y ynaHy 6 § 1 KoH-
BEHLIMj€e O JbYNCKMM NpaBmnMa.

[pema ToMe, jedHO MUTakbE je: Koju Me-
XaHU3MW rapaHTyjy MpaBHY CUIypHOCT
CTpaHaKa y MocTynKy OOK WUCTOBPEMEHO
4yBajy HeOonxodHy He3aBUCHOCT Cyau-
ja? [NaHac hy BaM NpeacTaBUTK HeMau-
Ku npuctyn. 06jacHUAy Koju MexaHWU3Mm
GYHKUMOHMLLY Y HEMaYKOM MPaBHOM CK-
cTeMmy da obe3befie QoCNeOHOCT CyAcKe
MpaKce M KaKko OBM MeXaHW3MK QyHK-
LMOHMLLY Yy npakcu. CBM 3HaMO [a OHU
HUCY yBeK dyHKLMOHMCanM y Hemaukoj.
A ,npobnem” ca HesaBucHoLLhy cyncTBa
WNYCTPOBaH je NocnoBumLoM ,Ipes cyaom
1 Ha HEMUPHOM MOpY CTe y BOMK|UM pyKa-

Ma". OunrnegHo, Sbyau HUCY YBEK MMann
noBeperba y cyactBo. Mehytum, To ce
npomeHuno. CKopallkba CTaTUCTUKA Mo-
Ka3yje da oKo 65% JbyaM MMa BUCOK CTe-
MeH noBepetba Y HeMauKe CyaoBe.

HenuM Oa 3amoyHeM CBoje M3narakbe
npuKasoM cuTyaumje y Hemaukoj Koja ce
Tude rpabaHCKMX MOoCTynaka npe Hero
LITO UCTakHeM nocebry ynory Qepe-
PasHOI YCTaBHOI Cy[a Yy OBOM KOHTEKCTY.
HaMepHo orpaHuyaBam cBoja objalurbe-
Hba Ha rpabaHcKe MOCTyMKe jep Ham To
oMoryhaBa ga 6nue carnegamo ose
nocTynke. MebyTuUM, MexaH13MK 3a yjen-
Ha4aBaHbe CyOCKe NpaKce Cy BEOMa CInY-
HW Wy OpyruMm obnactuMa npaea, U To
yrnpaBHOr, CoUMjanHOr M pagHor npaga.
Y KpWMBMYHMM MOCTYMUMMA, MEXaHW3MU
Cy pasnu4nTK 1 AaHac Hehy o HKMa pa-
CrnpaBmbaTw.

Y npBOM Jeny cBor n3naraka objacHuhy
CUCTEM MPaBHMX NEKOBA Yy rpahaHCKuM
npeaMeTuMa. To je cucTeM ,KouHMLA U
paBHOTEMA" M3MeDY HUMMX W BULLMX
CynoBa Koju obesbebyje ocHoBy 3a yca-
rnalleHy CyacKy npakcy. lNpemMa Tome,
MOPaMO pasyMeTU CUCTEM NPABHUX N1EKO-
Ba Kako BUCMO pa3lymenn MexaHu3me 33
yjeAHa4aBarbe CycKe npakce. Y apyrom
neny hemo OdeTambHuje carnefatv Tpe-
HYyTHE MexaHW3Me 3a yjejHa4aBatbe Cya-
CKe npakce. Ny Tpehem geny objacHuhy
nocebHy ynory Kojy ®efepanHu ycTaBHM
Cyd Vrpa Kana je y NuTaksy yjeaHadaBa-
e cyncKke npakce. Mpurasahy npuroso-
pe Koje MOAHOCKOLM MOy [a Ynoxe y3
CBOJy YCTaBHY Kanby u Kpo3 Kojy YCTaBHM
Cyo MOXKe fla peBnampa Kopuiiherse cu-
CTeMa NpaBHWX JIeKOBa 0 CTPaHe CynoBa
HUME MHCTaHLe U Ha Taj HaYMH [oMnpUHe-
Ce yje[iHa4YaBakby CyOCKe MpakKce.




swers or simple mechanisms to keep the
case-law consistent without compromis-
ing the independence of judges. Rather, it
depends to a large extent on us, on the
judges; harmonizing the case-law is our
responsibility. All the legislator can do is
to provide us with some tools which we
can use to harmonize the case-law; but
we need to know how to handle them and
we need to want to work with them.

One of the main pillars of the rule of law is
an independent judiciary. Two other basic
requirements are, however, equality be-
fore the law as well as equality in apply-
ing the law. These latter rule-of-law-ele-
ments ensure consistency in the practice
of the courts. If an independent judiciary
continuously applies these elements it
will lead to legal certainty as required by
the fair trial principle enshrined in Article
6§ 1ECHR.

One question thus is: which mechanisms
guarantee legal certainty for litigants
while at the same time preserving the
necessary independence of judges? | will
show you today the German approach.
| will explain which mechanisms have
worked for the German legal system to
ensure consistency of the case-law and
how these mechanisms work in practice.
We all know that they have not always
worked in Germany. And the “problem”
with judicial independence is also illus-
trated by the proverb “Before a court of
law and on the high seas you are in God's
hand”. Apparently people have not always
had a lot confidence in the judiciary. How-
ever, that has changed. Recent statistics
show that about 65% of the people have
great confidence in the German courts.
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| want to start my presentation by outlin-
ing the situation in Germany with regard
to civil proceedings before pointing out the
special role of the Federal Constitutional
Court in this context. | am deliberately lim-
iting my explanations to civil proceedings
because that gives us the opportunity to
look at these proceedings more closely.
However, the mechanisms to harmonize
the case-law are very similar in other
fields of the law, namely administrative
law, social law and labor law. In criminal
proceedings, the mechanisms are differ-
ent and | will not discuss them today.

In the first part of my presentation | will
explain the system of legal remedies in
civil cases. It is this system of “checks
and balances” between the lower and the
higher courts which provide the basis for
a harmonized case-law. Thus, we need
to understand the system of remedies to
understand the mechanisms for the har-
monization of the case-law. In the second
part we will have a closer look at the ac-
tual tools for harmonizing the case-law.
And in the third part | will describe the
special role the Federal Constitutional
Court plays when it comes to harmoniz-
ing the case-law. | will outline the com-
plaints that applicants can raise with their
constitutional complaint and through
which the Constitutional Court can review
the lower courts’ handling of the remedy
system and thereby contribute to the har-
monization of the case-law.

Because all of this is rather technical |
have tried to summarize the main points
on the slides and hope that will help you
when following the presentation. Also,
you should have a handout with a simpli-
fied chart of the remedy system.
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3 pasnora WTO je 0BO CBe MpeTerHO
TEXHWYKO, MOKylLana caM Ja CyMupam
rNaBHe TauKe Ha CNnajaoBMMa W HafaM ce
na he BaMm nomohu Kaga bynete npatu-
nu npe3eHTauujy. Takobe, Tpebano bu oa
nMaTe maTtepujan ca nojeHOCTaB/bEHOM
TabesnoM cucTema NpaBHUX JIeKOBA.

2. NpaBHu nexkoBU
y rpabaHckum noctynumMa

lNpaBHM NIEKOBM Y HEMaYKOM rpahaHCcKoM
MOCTYMNKy Yy OCHOBM 0byxBaTajy anoy,
¥Wanby y Be3u ca ogpenbaMa 3aKoHa u
MpUroBOp NMpoTMB ofobpetba Aa ce ofo-
6pwv anbay Be3u ca ogpenbama 3aKoHa.
Takobe, nocToju MoryhHOCT TaKko3BaHe
~npeckadyhe wanbe” o Kojoj, MebyTuMm,
HeRy enabopupatu aanHac. lNpe Hero WwTo
nobeM [0 CTBapHUX MexaHu3aMma Koju
YyBajy OOCNeAHOCT CyACKe Mmpakce, Oo-
nycTuTe Oa 06jacHUM OCHOBHE MPUHLIMME
OBMX MPaBHUX NeKoBa.

Hanba

Ha ognyke y npBoMm cTeneHy Koje je go-
HEO WU MECHU Cyd WK PeruoHanHu cyn
— Y 3aBUCHOCTW 0 BPeOHOCTU TyKbeHor
3axTeBa — MOXKE Ce YBEK HaluTu aKo je
BpedHoCT 3axTeBa Beha of 600€. Axo je
BPEOHOCT 3axTeBa Makba, ranba je gony-
CTWMBa CaMO aKo NPBOCTENEHN CyA Y CBOJjOj
oanyLm obe3bean npaso Ha ranby. Mpa-
BO Ha *Kanby ce Mopa 06e36eauTh aKo
je ,,npasHa cmaap 00 ¢yHOamMeHmManHo2
3Ha4aja unu 20e 200 0a/bU PA3B0j 3aKOHA
u/iu uHMepec obesbehusarba jeduHcMae-
Hoe npecybusarba 3axmesa 0a 00nyry
JcanbeHu cyo 8pamu HUNCOj UHCMAaHYU.”

Be3 petasbHMjer pasmarparba y OBOM
TPeHyTKY, 0BO je MpBW MexaHW3aM fa ce
obesbedn yjedHadeHa CyAcKa mMpakca
y HeMauKoj: npaBo Ha Kanby ce Mopa
06e36eaMT1 3a [06PObUT LoCneqHOCTM
cyAcKe npakce. MehbyTiMm, MonvM Bac Aa
y3MeTe y 063Mp Aa je ofslyKa cyaa npse
MHCTaHLe 0 TOMe Aa nn ce ogobpasa npa-
BO Ha *Kanby Ui He KoHa4Ho 1 obaBesyje
*KanbeHu cyd. He Moxe ce ocrnoputh pe-
ryfapHAM MpaBHUM cpedcTBMMa. MMpema
TOMe, Kala Cy y NMTakby TysbeHW 3axTeBn
of 600€ nnm MarbK, y pyKama cTe cyauje
MecHor cyna.

JegHa Mana HanomeHa: [do 2002. rogu-
He, MoryhHOCT fa ce o0bpu NpaBo Ha
¥anby HWje nocTojana yornLuTe; NPaBo Ha
¥anby je yBeK 3aBMCMIO 0f BpedHOCTU
TybeHor 3axTeBa. AKO je BUNO Makbe
on 750€, ognyka NpBor cTeneHa je 6una
KoHa4Ha. OBO je, HapaBHO, HOCKSIO CBO-
JEBPCHY 0MacHOCT apbUTPEpPHMX CYACKMX
odnyKa. Jep, aKo cyavja 3Ha Oa ce Ha
HoeroBY OJTYKY He MOMe Hanut — Aa je
Ha HMMa [a U3peKHy nocnedry pey —y
HajMakby pyKy MOCTOjW PU3MK O3 04NyKe
KOje HMCy J0b6po 0bpa3norKeHe, Mory ca-
OpHatn Buberse Koje HMje JocneaHo ca
CYOCKOM MPaKCoM Wnn Mory Butn y cy-
MPOTHOCTW Ca rapaHLmjama NocTyrnKa.

Hanbay Besu ca
oapenbaMa 3aKoHa

Hanba y Be3n ca ogpendbaMa 3aKoHa je
[03BO/bEHA Ha Mpecyde cyda AOoHeTe Mo
¥anbu K, oTyda, Ha npecyge OpyrocTe-
neHor cyga. Y Hemaukoj, To cy wim peru-
OHarnHW CynoBW, Kafda noctynajy y Apyrom
CTeneHy y 0fJHOCY Ha MecHW cya, i Buum
PErMOHaNHL Cyfl, KojW je HanbeHu cyn 3a




2. Remedies in civil proceedings

Legal remedies in German civil proceed-
ings basically comprise the appeal, the
appeal on points of law and the complaint
against the denial to grant leave to appeal
on points of law. There is also the pos-
sibility of a so called “leapfrog appeal’,
which | will, however, not elaborate on
today. Before getting to the actual mech-
anisms safeguarding the consistency of
the case-law, let me describe the basic
principles of these remedies.

The appeal

First instance decisions which are ren-
dered either by the Local Court or the Re-
gional Court - depending on the value of
the claim - can always be appealed if the
value of the claim is more than 600 €. If the
value of the claim is less, an appeal is ad-
missible only if the first instance court in
its decision grants leave to appeal. Leave
to appeal has to be granted if ‘the legal
matter is of fundamental significance or
wherever the further development of the
law or the interests in ensuring uniform
adjudication require a decision to be hand-
ed down by the court of appeal.”

Without going any further into it at the
moment, this is the first mechanism to
ensure a harmonized case-law in Ger-
many: leave to appeal has to be granted
for the sake of consistency of the case-
law. Please note, however, that the deci-
sion of the first instance court of whether
to grant leave to appeal or not is final and
binding on the appeal court. It cannot be
challenged with regular remedies. Thus,
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when it comes to claims of 600 € or less
you are in the hands the local court judge.

Just a note on the side: Until 2002 the
possibility to grant leave to appeal did not
exist at all; the right to appeal always de-
pended on the value of the claim. If that
was below 750 € the first instance deci-
sion would be final. This, of course, car-
ried the inherent danger of arbitrary court
decisions. Because if judges know their
decisions cannot be appealed - that they
have the last word so to speak - there at
least exists the risk that the decisions
are not well argued, might hold a view
not consistent with the case-law or be in
breach with procedural guarantees.

Appeal on points of law

An appeal on points of law is admissible
against appeal court judgments, hence,
judgments of the second instance courts.
In Germany these are either the Regional
Courts, when acting as a second instance
with regard to the Local Court, or the
Higher Regional Court, which is the ap-
peal court in all civil cases decided by the
Regional Court in first instance.

For an appeal on points of law to be ad-
missible it needs to be allowed by the
appeal court in its judgments. The appeal
court must allow the appeal on points of
law if either

« the legal matter is of fundamental sig-
nificance or

« the further development of the law
or the interests in ensuring uniform
adjudication require a decision to be
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cBe rpahaHcKe npefMeTe 0 KojuMa ofJly-
yyje pervoHanHm cy y MpBoM CTereHy.

[a 6uv anbay Be3u ca ogpenbama 3ako-
Ha 6una Jonyctvea, Mopa Aa 6yde nony-
LUTeHa 0f CTpaHe anbeHor cyaa y He-
roBuM npecynama. HanbeHu cyn mopa
[l03BONUTM anby y Be3u ca ogpeabdama
3aKoHa aKo

+ Jje npasHo numarbe 00 @yHOaMeH-
MasHo2 3Ha4aja unu

« O0a/bU PA3B0j 30KOHA U/IU UHMepecu
y obesbebusarby jeduHcmaeHoa npe-
cybusarea 3axmeaajy 0a 00/1yKa byoe
omnociama Huxcem cydy 00 cmpa-
He suwe2 no pasmMamparby xcanbe y
8e3u ca 00pedbama 3aKoHa.

OBOe “MaMo Opyau MexaHu3aMm Koju je —
npuMeTURETE — Make UMK BULLIE UCTU Kao W
MpBW, a5 OBOra ryTa Ha *anbeHoM HOBOY.

Tpehu mexaHu3am ofmax npatu: 3a pa-
3MMKY 0O anbeHe Mmpouenype, CTpaH-
Ka Koja rybu y MocTymKy MOXe YNOHUTU
nporosop NpoTMB ofbujarsa ranbe of
CTpaHe KanbeHor cyna ga obesbenm
npaBo Ha *anby y Be3n ca ogpenbama
3aKkoHa. [lpeMa ToMe, Ha OBOM HWBOY,
MefiepanHoM cydy npaBae, HeEMaykoMm
,BPXOBHOM cyady” 3a rpahaHcKonpasHe
npeaMeTe, KOjJU je jeANHN HAOSIEHM Cy L
3a anbe y Be3n ca ogpenbamMa 3aKoHa,
MOMKe ce 3aTparkuTU da peBmampa oany-
Ky *KanbeHor cyna KojoM He [03BO/baBa
npaBo Ha Kanby. MehyTuMm, npuMensyje
Ce jeOHO OrpaHuderbe: MpUroBop Mpo-
TVB 0Obwmjarba Npasa Ha Hanby y Besu ca
ofpenbaMa 3aKoHa je — TPEHYTHO — caMo
JOMyLLITEH aKo je BpeAHOCT TyKbeHor 3a-
xTeBa Beha og 20.000€.

YHyTpaLlHM MexaHU3Mu cyga

3apad noTnyHoCTW, JomycTuTe Oa AO-
JaM [a npu cBakoM dedepanHom cyay
Kao 1 Meby degepanHnM cygoBMMa — To
cy ®efepanyu cyn npaeae (3a rpahax-
CKOMpaBHa M KPUBMYHOMPAaBHA NiTaHsa),
®epnepanyu ynpasHu cyg, ®enepanyu
coumjanHu cya, ®egepanty pagHu cya U1
DepfepanHn dMHaHCKjCKK cyd — mnocToje
[Ba [ofaTHa MexaHW3Ma 3a yjeHa4aBa-
Hoe Cyacke mpakce: Benvku ceHat 1 3a-
JeOHVYKM CeHaT.

Ykonmko CeHat QefepanHor cyaa emm
0a OA4CTYNM of cydcKe npakce Apyror
CeHata, Mopa ga cny4aj ynytm Bennkom
ceHaTy Ha opfyumBamse. Cryyaj Koju
YK/by4yje KOHTPOBEP3HO NMuTakse o GyH-
JaMeHTaHor 3Ha4aja MoXe ce TaKobe
ynyTnT BenukoM ceHary.

3ajedHVYKM  CEeHAT HajBMLLMX CydoBa
®enepauvje ognydyje o nNpedMeTMMa Y
KojuMa jedaH on dedepanHUX CyooBa
Yenv 4a oOcTynu of CyacKe npaxce aopy-
ror defepanHor cyga 1 13 oBOr pasnora
ynyhyje npeaMeT 3ajeHNYKOM CEHATY Ha
OANyYVBamE.

3. MNocebHa cpepcTsa:
®yHpaMeHTanHU 3Havaj u
WHepecu 3a obesbehuBatbe
yjeaHauveHor npecyhuBama

Cana, KaKo cBe TO QyHKLIMOHMLLIE Y MpaK-
cn? Koju npeameTn cy of dyHOaMeHTanHor
3Hadyaja W LUTa Cy Ta4Ho ,MHepecy 3a obes-
bebuBarbe yjeOoHadeHor MpecybuBamsa’,
0OHOCHO, Y KOjWM Cry4ajeBMMa ce Mopa ra-




handed down by the court hearing the
appeal on points of law.

Here we have the second mechanism
which is - you will have noticed - more
or less the same as the first one but this
time on the appeal level.

The third mechanism follows immedi-
ately: Different from the appeal proce-
dure the losing party can file a complaint
against the refusal of the appeal court to
grant leave to appeal on points of law.
Thus, on this level, the Federal Court of
Justice, the German “supreme court” for
civil cases, which is the only competent
court for appeals on points of law, can be
asked to review the decision of the appeal
court not to grant leave to appeal. Howev-
er, one restriction applies: the complaint
against the refusal to grant leave to ap-
peal on points of law is currently - only
admissible if the value of the claim is
more than 20.000 €.

Court internal mechanisms

For the sake of completeness let me add
that within each Federal Court as well as
among the Federal Courts - these are
the Federal Court of Justice (for civil and
criminal matters), the Federal Admin-
istrative Court, the Federal Social Court,
the Federal Labor Court and the Feder-
al Finance Court - there exist two other
mechanisms to harmonize the case-law:
the Grand Senates and the Joint Senate.

If a Senate of a Federal Court wants to devi-
ate from case-law of another Senate it has
to refer the case to the Grand Senate for a
decision. A case involving a controversial
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question of fundamental importance can
also be referred to the Grand Senate.

The Joint Senate of the highest Courts
of the Federation decides cases in which
one Federal Court wants to deviate from
the case-law of another Federal Court
and for this reason refers the case to the
Joint Senate for a decision.

3. Specific tools: Fundamental
significance and interests in
ensuring uniform adjudication

Now, how does all that work in practice?
Which cases are of fundamental signifi-
cance and what exactly are the “interests
in ensuring uniform adjudication”, mean-
ing, in which cases must leave to appeal
or leave to appeal on points of law be
granted?

Fundamental significance

A case has fundamental significance if it
raises a legal question which is decisive
for the outcome of the case, requires fur-
ther clarification and is of relevance for an
indefinite number of cases, and hence of
overall importance. A legal question re-
quires further clarification, for example,
in cases in which lower courts are in dis-
agreement on how to resolve that ques-
tion. In such a situation the public interest
requires a decision of the Federal Court
of Justice. That court has to give a final
answer, produce guiding principles which
the lower courts can in the future apply to
similar cases.
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PaHTOBaTM MPaBo Ha anby UK Npaso Ha
Hanby y Be3u ca oapefbamMa 3aKkoHa?

OyHOaMeHTaHU 3HaYa)

MpeomeT nMa dyHOaMeHTaNHMU 3Hauaj aKo
nokpehe MpaBHO MUTaHse Koje je omTy4dy-
jyhe Mo mcxod mpedMmeTa, 3axTeBa Jarbe
npeum3mpatbe M 0 3Ha4aja je 3a Heorpa-
H14eH 6poj MpeaMeTa, U Tako 1MMa CBeomn-
LUTM 3HaYa]. [paBHO NiTakbe 3axTeBa dabe
npeum3mpatse, Ha NpuMep, y NpeaMeTMa
Y KOJUMa Cy HUHW CyOoBU Y HeCnaraky o
peLLerby MojeauHor nMTamkba. Y Takeoj cu-
Tyaumju jaBHW WHTEpeC 3axTeBa OMUTYKY
®epepanHor cyda npaege. Taj cyno mopa
[JaT KoHayaH O4roBop, Mpyrwu Bodehe
MPVHLMME Koje HUHM cynosu y ByoyhHocTv
MpUMeHsYjy Ha CinYHe CryyajeBe.

Ha npuMep, KOHTPOBEP3HO MUTakse Koje
ce TMde TyMadeha onwITMX oppefaba
M ycnoBa Moxe MMatu dyHOaMeHTanHm
3Ha4aj MOLUTO Ce TaKBM YCI0BWU KOpUCTe
He camo Y jeHOM yrosopy Beh y HMxo-
BOM HeorpaHuydeHoM 6pojy. OenepanHu
cyn npaefe ce ogpebeHn 6poj nyta b6a-
BMO OCHOBHWMM ofpefdbaMa M yCrnoBMMa
MOLLITAHCKMX LLTEANOHMLLA.

»41arbn pa3eoj Npaea”, Koju je Takobe pa-
3110 3a MOCTOjakbe NpaBa *anbe, YecTo
KouHUMAMpPa ca ,,dyHOaMeHTanHUM 3Ha-
YajeM”; NpeMa ToM Hehy ce fasbe Ha 0BO-
Me 3a[pH<aBaT.

WNHTepec y obesbebery
jenHoo6bpa3sHor npecyhrBana

W, caga, Wwra ,MHTepec y obe3behetby
jenHoobpasHor npecybuBaka” 3aucTa

3Ha4n? Hberosa cBpxa je — MoOMeHya cam
paHuje — na 0be3beaun jeoHaKOCT y Npu-
MEeHM NpaBa W NpaBHe CUMYPHOCTU KaKBY
w1t YnaH 6 EBponcKor cyda 3a jbyacka
npaBa Kao 1 HeMadkm YcTaB.

[UTake Oa NW rapaHToBaTV MPaBoO Ha
¥anby unu Ha xanby y Besu ca ofpef-
6aMa 3aKoHa 36or MHTepeca o0be3bebu-
Batba jeJHOObpasHe MpUMeHe Huje NpBo
1 OCHOBHO MWTakbe MojeAMHaYHe NpaBae.
Paguvje, nojegnHayHa npaega je 3alTu-
ReHa camMo oK je NPUCTYN BULLIO] CYACKO]
WHCTaHLM Takobe Wy jJaBHOM UHTepecy.

[Npe cBera, NpPaBo Ha Hanby 1n Ha Hanoby
y Be3u ca oapebaMa 3aKoHa ce rapaHTyje
aKO HWMKM cyn OACTYNM of ypebeHe cya-
cke npakce. OBO je cyyaj aKo cyn npuMe-
HW ancTPaKTHO NPaBHO Ha4eso Koje Huje y
carnacHocTu ca ypeheHoM CyacKoM MpakK-
coM. AKo, ca pyre CTpaHe, CaMo NpuMeHa
OyroTpajHUX NPaBHUX NPUHLMNA Ha BULLIE
WM Marbe MOEHTUYHE ClyYajeBe Bapupa,
HWje y N1Takby oAcTynamnse. [18a cyna mory
npaBunHO Aohn [0 PasuMuMTUX 3aKSby-
YaKa y ClIMYHUM CryYajeBnMa — TO je Oeo
HEe3aBWMCHOCTU CyACTBa.

MehyTuM, ,MHTepec y obe3behetby jen-
Hoobpa3Hor npecyburBarba” ce He NpUMe-
tbyje Ha MpedMeTe y KojuMa cyq oacTyna
oA ypebeHe cyncke mnpakce BuLLer cyda
WM cyga ucte uHcTaHue. Wcto he ce
NMPUMEHUTI Yy NMpeaMeTUMa e CTBapHe
rpeLLKe HUHKer cyada y NpuMeHu Matepu-
JanHUX UK NPOLIECHUX HOPMM 3axTeBajy
OAUTYRY BUWLLIET CyAa KaKko by ce NoBpaTu-
no noBepekse y cynose. MebyTuM, Takse
rpellke W jedMHO 3axTeBane ofnyKe
BULLIEr Cyda aKo MpeBaswnase nojeau-
HaYHM Clly4aj M 3HAYajHO YTUYY Ha jaB-
HM nHTepec. OBO Ce fellaBa aKo Cyacka




For example, a controversial question
regarding the interpretation of general
terms and conditions can have funda-
mental significance, since such condi-
tions are used not only in one contract but
in an indefinite number of contracts. The
Federal Court of Justice has quite a num-
ber of times dealt with the general terms
and conditions of mutual savings banks.

The “further development of the law”
which is also a reason to grant leave to
appeal often coincides with the “funda-
mental significance”; therefore | will not
dwell on it any further.

Interests in ensuring
uniform adjudication

And, now, what does “interests in ensur-
ing uniform adjudication” really mean? Its
purpose is | have mentioned it earlier - to
ensure equality in applying the law and le-
gal certainty as protected by Article 6 § 1
ECHR as well as the German constitution.

The question of whether to grant an ap-
peal or an appeal on points of law be-
cause of an interest in ensuring uniform
application is not first and foremost a
question of individual justice. Rather, in-
dividual justice is only protected as long
as access to the higher court is also in the
public interest.

First of all, an appeal or an appeal on
points of law is granted if a lower court
deviates from settled case-law. This is
the case, if the court applies an abstract
legal principle which is not in accordance
with settled case-law. If on the other hand
only the application of standing legal prin-
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ciples to more or less identical cases dif-
fers, this is not a case of deviation. Two
courts might well come to a different con-
clusion in similar cases - that's part of the
independence of the judiciary.

However, “interest in ensuring uniform
adjudication” does not only apply in cas-
es where a court departs from settled
case-law of a higher court or a court at
the same level. It will also apply in cases
where actual errors of the lower court in
applying substantive or procedural law
require a decision of the higher court in
order to restore confidence in the courts.
However, such errors will only require
the decision of the higher court if they go
beyond the individual case and strongly
affect the public interest. This is the case
if the lower court’s decision has certain
publicity and thus carries the danger of
“infecting” - so to speak - other decisions;
in these cases the higher court needs to
prevent further spreading of the “faulty
decision”. Thus, not any error will require
a decision of the higher court. Even re-
petitive errors usually do not make a
decision of the higher court necessary;
unless they disclose a misunderstanding
or misinterpretation of the case-law of a
higher court. Basically only permanent
and infectious errors require a decision of
the higher court.

Hence, not every wrong decision will trig-
ger an appeal or an appeal on points of
law. You may argue that this is not con-
sistent, because every wrong decision
interferes with the uniform adjudication
since it is based on an application of le-
gal rules that diverges from the - correct
- application by all other courts. That is
correct. However, if every wrong decision
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OQJIyKa HUrKer cyda uMa odpebeHo WH-
TepecoBatbe Yy jaBHOCTU U MpeMa Tome
HOCK OMnacHocT ,MHULIMpaHa” — fa ce
TaKo M3pasuM — OpYrux OL/yKa; y oBa-
KBWM CJTy4ajeBrMa je NoTpebHo Oa BULLIK
cyn cripeuv dasbe LUMperse ,mnorpeLuHe
oanyke”. MNpeMa Tome, Hehe cBaka rpe-
LKA 3axTeBaTu o/lyKy BuULLer cyaa. Yak
N rpeLLKe Koje Ce MOHaB/bajy He 3axTe-
Bajy OO/yKy BUMLLIEr CyOa; OCUM aKo yKa-
3yjy Ha HepasyMeBahbe UNIN HeMpPaBUITHO
TymMauetrse CyfcKe MpaKce BuLler cyaa. Y
CYLLTUHM, CaMO TpajHe 1 3apasHe rpeLKke
3axTeBajy O4JTyKy BULLEr cyaa.

MNpema TOMe, Hehe cBaka mMorpeLUHa
OL/lyKa MHMLUMPATU anby unu rkanby
y Be3u ca ogpenbaMa 3aKoHa. MoreTe
pehr fa 0BM HUje KOH3WUCTETHO, jep CBa-
Ka NorpeLUHa oflyKa oMeTa jeAMHCTBEHO
npecyhunBatrse jep je 3acHoBaHa Ha npu-
MEeHW MpaBHWUX MpaBWia Koja OACTynajy
0f — MpaBWfIHe — MpWMeHe of CTpaHe
CBWX Opyrux cygosa. To je TauHo. Me-
PyTiM, ako 6K cBaKa norpeLUHa oaslyKa
Morna v Mopana fda 6byde peBvauMpaHa
0[] CTpaHe anenaumonux cynosa n Qefe-
pasnHor cyna npaeae, NPaBUIHO CNPOBO-
berse npaBae 61 6UNO yrpoHKeHo jep 0BK
CynoBM He 61 BuLLIE MO @ caBnagajy
cBoje onTepehetbe NpegMeTUMA.

LLto ce Tmye nospeda nmpoLeaypanHmx
MpaBa rapaHToOBaHMX HEMaYKMM YCTaBOM,
cuTyauumja je Mano gdpyraduja. lNospene
MpaBa Ha M3jalliberbe UKW Npasa Ha ciy-
YajHor cyaujy, Kao M noBpefa 3abpaHe
[OHOLLIEHa abpUTpepHUX OANyKa YyBeK
3axTeBajy OANYKy BuLLEer cyda. Pasnor 3a
TO je UMHbeHMLa da 06MYHO TakaB Mpo-
LedypariH1 HejocTaTaK MOe HapyLUMTK
CBeyKyMHO MoBepehse y cyacTso. Takohe,
06e36ehere NpaBa Ha Hanby unm Han-

by y Be3u ca ogpenbama 3aKoHa Kafa je
[0 TaKBe noepefe AOLMO, NMoMare Oa
ce yMawM 6poj npeameta QepepanHor
YCTaBHOI Cy[a; y CKiady ca MpUHLMMIOM
cyncvanjapHocTH, 6UNo Kakea MoBpeaa
YCTaBHOCTM 61 Tpebarno, YKONMKO je Mo-
ryhe, 6UTW OTKNOHEHA Of CTPaHe peaoB-
HUX CynoBa.

Ha Kpajy, cBe rpellKe 0 KojuMa caM ro-
BOPUSIa CaMo YMHe OAJIyKy BULLEr cyda
HEOMXOAHOM YKOSIMKO je 0CropeHa oany-
Ka 3aCHOBaHa Ha rpeLULu, TO JecT, aKo je
rpeLUka oanydyjyha no ncxod npegmeta,
Koju 61 HajBepoBaTHWje 6KMO Apyraymju
[a Cyad HWje HaYMHMO MOMEHYTY rpeLUKy.
Bepyjem, anv Me ncnpasuTe ako rpeLumm,
[a je 0BO MOCeBHOCT HeMaYKor 3aKoHa.
Y MHOMMM MpedMeTMMa, He OTKNaraMo
610 Koje rpeLUKe Cy4oBa Koje Ce He 0a-
HOCe Ha ucxof npegmeTa.

MNperneg

Cana, cBe je 0BO HU10 YrNIAaBHOM TEXHWUY-
K. Ja cymmpam: ranby 1 nocebHo Han-
6y y Be3u ca ogpenbama 3aKoHa bu Tpe-
6ano ga byge rapaHToBaHa y cnydajy Aa
npeaMeT MocTaB/ba CMOPHO MUTake o[
dyHOaAMeHTanHor 3Ha4aja Koje je oasy-
yyjyhe no ncxogd npeaMera.

Tarobe, aKo je HUHKM Cya HA4YMHNO MPELLIKY
— MatepujanHy UK npouecHy — Koja he
ce Mo CBOj MPWUIMLM MPOLLMPUTU U TUME
BEPOBATHO HALLITETUTU MOBEpeHsy Jbyan y
Cy[oBe, NPaBo Ha *Kanby 6m Tpebano Aa
byne mo3BosbeHo. Y mornendy nospena
npoLeaypanHux MpaBa Koje rapaHTyje
HEeMayKM yCTaB, OHa yBeK ornpaBaaBajy
¥anby munu wanby y Be3n ca oapenbama
3aKoHa. KoHayHo — 1 ounrnegHo — Npaso




could and had to be reviewed by the appeal
courts and the Federal Court of Justice the
proper administration of justice would be
endangered because those courts could
no longer handle their case load.

With regard to violations of procedural
rights guaranteed by the German con-
stitution, the situation is a bit different.
Breaches of the right to be heard or the
right to a legally competent judge as well
as a violation of the prohibition of arbi-
trary decisions always require a decision
of the higher court. The reason for that
is, that in general any such procedural
defect potentially damages the overall
confidence in the judiciary. Also, granting
the appeal or the appeal on points of law
when such a violation has occurred helps
to minimize the caseload of the Federal
Constitutional Court; in accordance with
the principle of subsidiarity any breaches
of the constitution should, if possible, be
remedied by the regular courts.

Finally, all the errors | have been talking
about only make a decision of the higher
court necessary if the challenged decision
is based on the error, that is, if the error
is decisive for the outcome of the case,
which would most likely be different if the
court had not committed that error. | be-
lieve, but please correct me if | am wrong,
that this is a specialty of German law. In
most cases we do not remedy any errors
committed by courts which are not rele-
vant for the outcome of the case.

Summary

Now, all of this has been rather technical.
Let me summarize: an appeal and in par-
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ticular an appeal on points of law should be
granted if the case raises a controversial
question of fundamental importance which
is decisive for the outcome of the case.

Also, if the lower court has made an er-
ror - substantive or procedural - which
is likely to spread and thereby will like-
ly impair the people’s confidence in the
courts, leave to appeal should be grant-
ed. As regards violations of procedural
rights guaranteed by the German consti-
tution, these always justify an appeal or
an appeal on points of law. Finally - and
obviously -, an appeal is also granted if
the lower court deviated from principles
settled in the case-law.

If these mechanisms do not work - for
whatever reason - the German legal
system provides for yet another, special
remedy, the constitutional complaint.
And that is what in my opinion holds all
of this together; it's sort of a “safety net”.
The Federal Constitutional Court takes an
outside view; it reviews the cases from a
constitutional perspective. And it can put
“rebellious” judges back in line, thereby
marking the outer limits of judicial inde-
pendence. Because even judicial inde-
pendence is not illimitable; it is embedded
in a system of effective judicial protection,
a system of interlocking interests which
need to be balanced - among others the
independence of the judiciary, equal pro-
tection before the law and the right to effi-
cient and effective judicial protection.
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Ha *anby ce Takobe rapaHTyje ako HUHKM
cyn OACTyna of MpuHUMNa ypeheHux cya-
CKOM MPaKCcoM.

AKO 0BW MeXaHU3MM He GYHKLIMOHULLY —
13 BUNo Kojer pasfora — HeMayKM Npa.-
HM cucTeMm oMoryhaea jowl jefaH, noce-
6aH, NpaBHM NeK, yCTaBHM npurosop. M
YMNpaBo je TO OHO LLTO M0 MOM MULLTbEHY
LOPHM CBe OBO Ha OKymMy; TO je HeKa Bp-
cTa ,curypHocHe mperke”. ®OepnepanHum
YCTaBHM Cyd MocMaTtpa M3BaH; pasmarpa
npeaMeTe U3 ycTaBHe nepcnextuee. [o-
LLITO YaK HM CyOMjCKa HEe3aBMCHOCT Huje
HeorpaHuyeHa, yTKaHa je y cucteM edm-
KacHe CydCKe 3alUTWTe, cucTeM Meby-
cobHO MoBEe3aHWX WHTepeca Koju Mopajy
6UTK n3banaHcMpaHn — namMehy octanor,
HE3aBWCHOCT CYOCTBa, jefiHaKa 3aluTuTa
npef 3aKOHOM UM MpaBo Ha epuKacHy W
[EeN0TBOPHY CYACKY 3aLUTUTY.

4. Ynora ®epepanHor
ycTaBHoOr cyga

Kao wrto cmo Buaenu, uMma ogslyka Koje
Cy KOHayHe U He Mory 6uTW peBuampa-
He of CTpaHe BMLLe WHCTaHLe. [MocebHo
rOBOPUM O rpecydaMa MecHWX CydoBa
KOjV OJTyYyjy MO 3axTeEBMMA KOjU Ce TU4y
BpedHocTn Makkx of 600€. Ako MecHM
Cyq He rapaHTyje NpaBo *anbe, oBe oasy-
Ke Cy KOHauHe; a MpaBo Ha *anby Huje
YecTo rapaHToBaHo. Taxkobe roBopuM 1 0
npecydama anefaumoHor cyaa ca crop-
HUM M3HOCUMMa of Marbe of 20.000€ Koje
cy Takobe KoHauHe, 0CMM aKo anenaumo-
HW Cyq rapaHTyje NpaBo Ha *anby y Be3u
ca ogpenbaMa 3aKoHa. A oBM CynoBM Ta-
Kobe HepaZo [03BO/baBajy TaKBO MPaBo.
KoHauHo, roeopum o ogstykama @efepan-

HOr cyna Npasae Koju ofballyje npuTybe
NpoTVB ofbujarba ofyKe Aa ce JoMnycTu
MpaBo Ha *Kanby y Be3wn ca odpenbama
3aKoHa. [1oKk y 0BMM OpyruM criyyajeBmnma
CTpaHKe y nocTynry 6ap Oobujy oonyry
HajBuLLEer rppabaHcKor cyna, oBa ofJyKa je
caMmo npoLeaypanHe Npupoae, a He ogsy-
Ka 0 MEpPUTYMY HUXOBUX 3aXTEBA.

Osoe ®MefepanHu ycTaBHM Ccyad CTyna Ha
cueHy. [MocToje pas3nnMunTL HauMHK Oa ce
OBe KOHaYHe ofnyKe rpahaHCcKmx cynoBa
ncnuTajy npeq YCcTaBHUM CydoM, npema
TOME W1 PasfUYnTi HauMHM fa cyd obes-
6eun [OCNeAHOCT CyacKe MpakKce.

BeposaTHo Hajyellha npuMeaba jecte Aa
je oanyka rpabaHckor cyma apbutpep-
Ha W TaKko NpeAcTaB/ba MoBpedy Npasa
Ha je[HaKy 3alLTUTYy npen 3akoHoM. OBa
npvmenba ocnopasa oOfyKy rpabaHCKmX
CynoBa Mo nuTaky Meputyma. MehyTum,
npar apbuTpepHOCTH je TellKo AocTuhn.
Huje cBaka norpeLuHa oanyka apbutpep-
Ha, YaK HWY OYUrIe4HO MOrpeLLUHa oanyKa
He Mopa HyHO buTK apbutpepHa. Oany-
Ka je apbuTpepHa caMo aKko jeQHOCTaBHO
He MOCTOjW HaYMH [a Ce onpaBaa NpuUMe-
Ha 3aKoHa Beh — YaK — yKasyje Ha To da
OQUTyKa MOYMBA Ha HEBWUTHWMM OKOJHO-
CTUMa; NpeoBnafasajyhe npaBHe Hopme
Mopajy 61t rpy6o norpetlHo cxeaheHe.

Npurosop Oa je MpaBO Ha M3jallhberbe
noBpebeHo Takohe ce Tude MepuTyMa
3axTteBa. CTpaHKa y NocTynky je ybehera
ha bu ucxond npedMeTa 6uo gpyradmju
0a je cyn y3eo y 063up HeeroBe/HeHe
TBpOHE U HeroBe/weHe foKase. Onpe-
Jesbyjyha ofivka oBor npuroeopa je da
CTpaHKa y MOCTyMKy Mopa [a YoM Npu-
rOBOP Ha NoBpedy NpaBa Ha U3jallHerse
MpBO Mpef PefdoBHUM CyOoM Mpe Hero




4. Role of the Federal
Constitutional Court

As we have seen, there are decisions
which are final and cannot be reviewed
by the higher instance. In particular | am
talking about the judgments of the Local
Courts which deal with claims involving
a value of less than 600 €. If the Local
Court does not grant leave to appeal these
judgments are final; and leave to appeal
is not granted very often. | am also talking
about the judgments of the Courts of Ap-
peal with an amount in controversy of less
than 20.000 € which are also final unless
the Court of Appeal grants leave to appeal
on points of law. And these courts as well
are rather reluctant to grant such leave.
Finally, I am talking about the decisions
of the Federal Court of Justice dismissing
a complaint against the denial to grant
leave to appeal on points of law. While in
these latter cases litigants at least get a
decision from the highest civil court, this
decision is of a procedural nature only, it is
not a decision on the merits of their claim.

This is where the Federal Constitutional
Court comes in to play. There are different
ways to challenge these final decisions of
the civil courts before the Constitutional
Court, and thus different ways for that court
to ensure consistency of the case-law.

The probably most common complaint is
that the civil court’s decision was arbitrary
and thus constituted a violation of the
right to equal protection before the law.
This complaint challenges the decision
of the civil courts on the merits. Howev-
er, the threshold of arbitrariness is not an
easy one to reach. Not every wrong de-
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cision is arbitrary, not even an obviously
wrong decision is necessarily arbitrary. A
decision is only arbitrary, if there is simply
no way to justify the application of the law
but - rather - it indicates that the decision
rests on irrelevant considerations; the
prevailing legal norms must be blatantly
misconceived.

The complaint that the right to be heard
was violated also goes to the merits of
the claim. The litigant is convinced that
the outcome of the case would have been
different if the court had actually consid-
ered all of his or her arguments and his or
her offers of proof. The distinctive feature
of this complaint is that the litigant needs
to file a complaint against the violation
of the right to be heard with the ordinary
court before a constitutional complaint
can be brought. As regards the merits
of this complaint, it should be noted that
the Federal Constitutional Court assumes
that in principle the regular courts have
in fact taken note of the parties’ submis-
sions and have considered them. The
courts are not obligated to explicitly deal
with every single argument of the parties
in their decisions. The Federal Constitu-
tional Court will only find a violation of
the right to be heard if the case file clear-
ly shows that the court has - contrary to
the general assumption - not considered
submissions of the litigant which are rel-
evant to the outcome of the case.

With complaints that the civil courts vio-
lated the right to effective judicial protec-
tion or the right to the legally competent
(or natural) judge the applicants raise
concerns about the procedural decision
not to grant leave to appeal since such
decisions bar access to the higher in-
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LITO 6K yCTaBHW MPUrOBOP MOrao 6uTK
BobeH. LLITo ce Tmye Meputyma npuro-
Bopa, Tpebano 6u npumeTntn na Qene-
pasiHK1 yCTaBHW Cyn NPeTnocTaB/mba Aa cy,
Yy MPWHLMMY, PefdoBHW CyOOBWU y3enn y
063Mp NOLHEeCKe CTpaHaKa M pa3MoTpu-
nm mx. Cynosu Hucy y obaBe3n da ce y
CBOjUM 0ZNlyKaMa U3pUI1TO 6aBe CBAKOM
TBPAHO0M CTpaHaKa. PefepanHn ycTaBHM
cyn he Hahu Oa nocTtoju noBpeda Npasa
Ha W3jallhberse YKOMKO MpedMeT jacHo
yKasyje Ha TO Aa cyq — CynpoTHO OMLUTO)
MpeTnocTaBLM — HUje Pa3MOTPMO NoaHe-
CKe CTpaHaKa Koju Cy peneBaHTHM 3a UC-
X0[, npeaMeTa.

Mpumenbama ga cy CydoBW MoBpeauu
MpaBo Ha [eNoTBOPHY CYACKY 3alUTWUTy
WK NPaBO Ha CyyajHor Cyaujy nogHo-
cMouM MoKasyjy 3abpuHYTOCT 3a MmpoLe-
ZAypanHy oanyKy aa ce He oMoryhu npaso
Ha *anby MoLUTO TakBa odslyKa 3abpa-
Hoyje MPUCTYN cydy BuLLe MHCTaHLe. OBK
npuroeopu he 6UTK ycneLlHW aKo je oa-
bujarbe HUMKEr cyna da A03BOJN MPaBo
Ha *Kanby apbutpepHo, UK ako oabuja-
Hoe HUje 0BpasnoKEHO YNpKOC TOMe LUITO
je Marbe 1N BuLLIE 04MITIe4HO Ja je npa-
BO Ha *Kanby Moparno 6UTK rapaHToBaHo.

[o3sonuTte ga Bam gam npumep:

Y jeOdHOM npedMeTy y Be3u ca baHKpoT-
CTBOM, CyOmja MeCHOr Cyda je CaBeToBao
TYXMOLA [Ja HWje carfnacaH ca TyMade-
HoeM 3aKOHa 0f CTpaHe BULLIET cyda W a3,
npema TOMe, MPUrOBOP HeMa HMKaKBMX
n3rneda 3a ycrex. Tywunay, je KacHuje
MoaHOCKO MOJHECKe W 3axTeBao of Cyda
Ja — bap — [o3BoAM MpaBo Ha *Kanby.
MecHu cyq je oabauUMo NpUrosop W Huje
[03BOSIMO MPaBO Ha anby; ranba Ha
rnoBpeny NpaBa Ha M3jallbeHse je MOTOM

TaKkobe ogbujeHa. Cyauja je 06pasnormo
CBOjy OAJTYKy Ha cregehn HaumH: criopHo
MUTakbe je OOaBHO peLUeHO of CTpaHe
DepnepanHor cyda npaege, NnocToju ype-
beHa cyfcka npakca BuLWnX cynosa. [oK
je buro ybeheH Oa je HEroBo TyMayehse
3aKoHa GUI0 MCMPABHO, OHO je — Hara-
JIOCT — OCTaro MULLITbEHE MakbUHE; Pa3Boj
CY[CKe MnpaKce Huje 610 oyekmBaH. Mpaso
Ha *Kanby, MebyTuUM, HMje B1No rapaHTo-
BaHO U3 MPOCTOr passiora fAa ce He 61 fo-
6110 HEMOBOJLHO MPaBHO TyMadekse Koje
61 3aMeHWN0 MNOBOSBbHU|E MO Hanbu.

DefepanHu yCTaBHM Cya je YKUHYO oany-
Ky W yTBpAMO noBpey rnpaea Ha eduKa-
CHY CYACKY 3aLUTuTy. MecHu cyd je uspu-
YUTO MPOTUBPEYMNO YCTAHOBIBEHO] CYACKO)
MpaKcu BULWMX cynosa. [JoK OBO camo
no cebun HWje NoBpeda OCHOBHWX MpaBa
360r He3aBMCHOCTW CYACTBa, YMHbeHULA
[a cyauvja Huje ogobpro NpaBo Ha Han-
6y 3Hajyhu na he werosa npecyna 6mTK
npenHadeHa no *anbwu, buna je nospeaa
npaBa Ha epuKacHy CyaCKy 3aLTuTy. Ap-
buTpepHo onbujarbe OaBakba NpaBa Ha
¥Kanby cnpeymnsno je NogHOCKOLA YCTaBOM
rapaHToOBaHOM MPUCTYNy CyAoBUMA.

5. ,MeKKn” MexaHuU3Mu

Beh cmo Bugenu Oa nocroje pasnuumtu
MEXaHU3MK Koju 61 — 3ajeJHO y3eBLUM —
Tpebano fa obesbene Aa cyncka npakca
y HeMauKoj octaHe Marse Uin BULLE KO-
XepeHTHa. YKOIMKO MexaHW3MK1 Koje ra-
paHTyje 3aKOHWK 0 rpabaHCcKoOM NoCTynKy
n3HeBepe, Ty je ®edepanHn yCTaBHM cyq
KOJW OHAA HacTyMa — YKOMMKO je NoAHEeTa
yCTaBHa *Kanba.




stance court. These complaints will be
successful if the refusal of the lower court
to grant leave to appeal was arbitrary, or
if the denial is not reasoned even though
the fact, that leave to appeal should be
granted was more or less evident.

Let me give you an example:

In a bankruptcy case the local court judge
advised the plaintiff that he did not agree
with a certain interpretation of the law by
the higher courts and that the complaint
thus did not have any prospects of suc-
cess. The plaintiff filed further submis-
sions and asked the court to - at least
- grant leave to appeal. The local court
dismissed the complaint and did not to
grant leave to appeal; an appeal against
the right to be heard was subsequently
also dismissed. The judge reasoned his
decision as follows: the disputed ques-
tion had long been resolved by the Fed-
eral Court of Justice, there existed settled
case-law of the higher courts. While he
was convinced that his interpretation of
the law was correct, it - unfortunately - re-
mained a minority opinion; a development
of the case-law was not to be expected.
Leave to appeal, however, was not to be
granted for the sole reason to have an un-
favorable legal interpretation substituted
by a more favorable one on appeal.

The Federal Constitutional Court quashed
the decision and found a violation of the
right to effective judicial protection. The
local court had expressly contradicted
the settled case-law of the higher courts.
While this alone was not a violation of fun-
damental rights because of the independ-
ence of the judiciary, the fact that the judge
had not granted leave to appeal, knowing
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that his judgment would be reversed on
appeal, was in breach of the right to effec-
tive judicial protection. The arbitrary deni-
al to grant leave to appeal had barred the
applicant from the constitutionally guar-
anteed recourse to the courts.

5. “Soft” mechanisms

We have seen that there are different
mechanisms which - taken together -
should ensure that the case-law in Ger-
many remains more or less coherent. If
the mechanisms provided by the code of
civil procedure fail there is still the Federal
Constitutional Court which will then step
in - if a constitutional complaint is filed.

On top of that there are other - soft -
mechanisms which help to ensure that
most judges will apply the mechanisms
we have discussed correctly. Most of
them are based on human weaknesses.
Judges, as most other human beings,
do not like to be wrong and thus do not
like to be overruled. In following the case-
law of the higher courts and in correctly
applying the said mechanisms they run
a lower risk of being overturned by the
higher courts; that is the reason why they
sometimes follow the case-law even
though they think it is wrong. The German
system of promotion within the judiciary
also helps; appraisals will most likely be
better if your judgments are confirmed
on appeal or at least not reversed all the
time. Furthermore, it is much less work
to reason a judgment by simply following
the case-law of the higher courts than to
argue why you want to depart from the
higher-court’s decision.
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lNoBpx Tora, Ty Cy U ApYrv — MEKU — Mexa-
HWU3MM KOju MOMarky Aa ce obesbean ga
he BefivHa cyaunja NpaBUIHO NPUMEHUTH
MeXaHW3Me O KojuMa CMO pacrnpas/bas.
BefiHa HoMx ce 3acHMBa Ha JbyOACKUM
cnaboctuma. Cyauje, kao BehuHa Opy-
FUX JbyOW, He Bosle Kafa HUCY y Npasy U,
npemMa Tome, He Bofe da byay Hagrnaca-
HW. Mpu Npaherby cyacKe NpaKce Opyrmx
CynoBa U Npy NpaBuIIHOj MPUMEHM NMoMe-
HYTUX MeXaHWM3ama, y Makb0j Cy OMacHoOCK
[a M BULLIW CYLIOBM MPEMHaYe OfyKe; TO
je pasnor 36or Kojer noHexkan npare cya-
CKYy MpaKCy MaKo 3Hajy Ada je morpeLuHa.
Hemauku cucteM yHanpehuBarba yHyTap
cyncTBa Takobe noMarke; oLeHe he Bepo-
BaTHO 6UTK Bosbe aKo Cy Balle Mpecyde
notepheHe No ¥anbu nnn 6ap HUCy yBeK
npenHayeHe. [arbe, Mame je nocna ob-
PasfoKUTK Npecydy TaKo LUTO ce jeHo-
CTaBHO MpaTu CyCKa NpakKca BuLLEer cyda
HEro LUTO Ce pacrpaBsba 3allTo Ce Henm
OACTYNUTW O OANYKe BULLIET Cyda.

Ann, KOHa4Ho, Uy BepoBaTHO BehnHM Ciy-
YajeBa, cyamje cy jeaHocTaBHo ybebeHe
[a je CyncKa NpaKca BULLMX Cy0Ba Ta4Ha.

6. EBponcku cya 3a /jbyacKa
npaBa u ynyhuBame Ha
EBponcku cyn npasge

Takobe je Tpebano Aa roBopuMM 0 yo3m
EBponcror cyfa 3a /byacka npaeay yjed-
HayaBaky CydcKe Mpakce y Hemaukoj.
MehyTuM, He 3HaM HM 3a jedHy odJlyKy
nnn npecyny Cyma y Crpasbypy y Kojoj
je Taj cyQ yKasao Ha HedoCTaTKe Koju ce
TUYy HeLoCTaTKa yjeQHa4YeHOCTM CyadcKe
npakce y Hemaukoj. HaBogHo, 0BO je

06nacT y Kojoj HeMauKoj Huje — fo cana
— Tpebao Haazop CTpasbypa.

Ha Kpajy, anu He W HajMake BarkHO, He
cMe ce 3abopaBuUTM [a, Kao joll jefdaH
MexaHu3aM 3a yjefHadaBatbe CyacKe
npakce y Hemadkoj, noctoju mMoryhHocT
WM — 33 CydOBe Kpajte WHCTaHue —
obaBe3a fa ce obpate EBponckom cymy
MpaBge aKo Ce MojaBu NuTakbe TyMadersa
3aKoHa EBponcke yHuje.

7. 3aK/byyak

Y 0BOM KpaTKOM MpuKasy, NoKyLLana cam
[Ja BaM [aM MpuKa3 HeMadKkm1x npasuna
KOja MMajy 3a UMb [a ce CyacKa mnpakca
ofpHKM gocneaHoM. Mebytim, To yonuiTe
HUje TONMMKO jeAHOCTaBHO Kao MpuUMe-
Ha MCMpPaBHMX MexaHW3aMa WK pag ca
npaBuM cpefcTBuMa. Hajbomn mexaHu-
3MM WK HajedmKacHuja cpeacTBa Hehe
QYHKUMOHMCATM aKo Cy MOrpeLUHo yno-
Tpeb/beHu.

AKO He YenvMMo [a ce ocnaraMo UC-
KIbYYMBO Ha MEKe MexaHu3Me, Koju cy y
Hajsehoj Mepu 3acHOBaHWM Ha JbyOCKUM
cnaboctnMa, noTpebaH HaM je NpaBu CTaB
Meby cyamjama. Cyamje Mopajy goa byay
CBECHe CBOje oroBopHocTu! M oK je cy-
[OVjCKa He3aBUCHOCT AparoLeHa 1 Tpeba-
no 6w o4yBaTK je MO CBaKy LeHy, cyauje
Takobe Mopajy [a UMajy MHTepec CTpaHa-
Ka 'y BMay. M1 Kao npunagHUUmM cyncTea
He 61 Tpebano Aa TparkmuMo pasmmpuLe,
pacrnpase, Ca BULLMM Cy4OBMMA 3@ padyH
JbyOM Koju ce obpahajy cynoBMMa, 1 TuMe
Hama, ca CBojuM npobnemmma. Mopamo
[a 6yneMo CBeCHW a npaBHa CUrypHOCT




But finally, and in hopefully most of the
cases, judges are simply convinced that
the case-law of the higher court is correct.

6. European Court of Human
Rights and Referral to the ECJ

| was also supposed to talk about the role
of the European Court of Human Rights in
the harmonization of case-law in Germa-
ny. However, | know of not one decision
or judgment of the Strasbourg Court in
which that court pointed out deficiencies
as regards a lack of harmonization of the
case-law in Germany. Apparently, this is
one area in which Germany has - so far
- not needed the European supervision of
Strasbourg.

Last but not least, one should not forget,
as yet another mechanism for the har-
monization of case-law in Germany, that
there is a possibility or - for the last in-
stance courts - the obligation to refer a
case to the European Court of Justice if
questions arise regarding the interpreta-
tion of European Union law.

7. Conclusion

In this short presentation | have tried to
give you an overview of the German rules
which are aimed at keeping the case-law
consistent. However, it really is not as
simple as applying the correct mecha-
nisms or working with the right tools. The
best mechanisms and the most efficient
tools will not work if they are misapplied.
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If we do not want to rely solely on the soft
mechanisms, which for the most part are
based on human weaknesses, we need the
right attitude among judges. Judges need
to be aware of their responsibility! And
while judicial independence is precious and
should be guarded at all costs judges also
need to keep the interests of the litigants
in mind. We as members of the judiciary
should not look for a fight, an argument,
with the higher courts at the expense of
the people who turn to the courts and thus
to us with their problems. We need to be
mindful that legal certainty with regard to
the practice of the courts serves the benefit
of society and thus all of us.

If we disagree with the higher courts, we
should do so explicitly, in a transparent
way and by allowing the parties to chal-
lenge our understanding of a legal norm
before the higher courts - namely by al-
lowing an appeal or an appeal on points
of law. In the end, the better argument
should win. Do not get me wrong, | do not
want all lower courts to slavishly follow
the higher courts case-law; that would
lead to a petrification of the case-law to
the detriment of society. On the contrary,
lower courts should question the case-
law and challenge it if they can claim
the better argument for themselves. In
fact, lower courts have a responsibility
to question the higher courts case-law,
namely in order to develop the case-
law and to adapt it to social changes;
but - again - such challenges should only
be brought with good arguments and
well-considered, not because of a politi-
cal agenda. And, if we want to enter into a
dialogue with the higher courts, we need
to give them a chance to answer and



CHRISTIANE SCHMALTZ

M0 NTakby NMpaKce Cya0Ba CyHm o6po-
61TV OPYLLTBA M NpeMa TOMe CBMMa HaMma.

YKOIMKO HMCMO CarflacHu ca BULLUM Cy-
[oBMMa, Tpebano 61 da To jacHo caon-
LUTMMO, Ha TpaHCrNapeHTaH HauvMH W [o-
3B0JbaBajyhn cTpaHKkama fa ocriope Hallle
pasymeBatbe MpaBHe HopMe Mpef BULLIMM
Cy[0BMMa — HaMMe [103BOJbaBajyhu Har-
6y unm xanby y Beau ca ogpenbama 3a-
KoHa. Ha Kpajy, 60/b1 apryMeHT bu Tpe-
6ano na nobean. Hemojte Me norpeLUHo
pasymMeT, He HeMM [a CBU HUHM Cyao-
BM C/IENo mpare CyACKY MpaKcy BULLIMX
Cy[Oo0Ba; To 61 BOAWIIO MPeCcTpaB/beHOCTU
CY[CKOM MPaKCOM Ha LUTeTy ApyLuTea. Ha-
MPOTUB, HUHKM CyaoBM bu Tpebano Aa uc-
NUTYJy CYACKY NMPaKCcy 1 1M3asmBajy je aKo
3a cebe Mory ga TBpAe Aa wmajy 6ommn
apryMeHT. Y CcTBapw, HAMMK CYdOBU UMajy
OQrOBOPHOCT @ UCTIUTYjy CYLACKY MpaKcy
BULLIMX CYHOBa, M TO Aa b1 passuiu cyn-
CKy MpaKcy 1 Aa v je npunarogmnu apy-
LUTBEHMM MPOMeHaMa; anu — joLl jeJHOM
— TaKBa UCNUTUBaHba b1 Tpebaro U3HoCK-
TV camo ca ,obpKUM apryMeHTMa 1 [obpo
WX PasMOTPUBLLM, @ He 360r MoNUTUYKe
arerge. W, ako envMMo [da 3arnoyHeMo
OMjanor ca BULLKMM Cy[OBMMA, MOPaMo
MM JaTu MpWIVKY Oa OArOBOpE U rpema
TOMe, [J03BOSIMMO MPaBo Ha *anby y Be3u
ca ogpef6ama 3aKoHal

Bepyjem Oa je oBakaB CTaB MpuvnagHWKa
CyOcTBa Koje caM ynpaBo MoKyllana Ada
MPeTBOPUM Y PeYM MHOMO 3HaYajHUjK of
CBUX MexaHu3ama Koje caM objacHuna.
MexaHn3MM camMo [ajy MpaBHW OKBUP.
Be3 npaBsor cTtaBa, MehyTuM, 0Baj OKBUP
he octatn Wynam 1 HeedmracaH. lNpasu
CTaB, ca Apyre cTpaHe, he — y ogpebeHoj
MEepU — OPHaTU CYACKY MpaKcy gocned-
HOM CaMOM Mo cebu.

TaKo Oa, Ha Kpajy, UNaK je CyamjCcKu CTaB
Taj KOjU je BarkaH 1 Koju NpaBu pasnuky!

XBana BaM Ha nammu!




hence allow the appeal or the appeal on
points of law!

| believe this attitude of the members of
the judiciary which | have just tried to put
in words is much more important than
all the mechanisms | have explained. The
mechanisms only provide a legal frame-
work. Without the right attitude, however,
this framework will remain hollow and
ineffective. The right attitude, on the other
hand, will - to a certain extent - keep the
case-law consistent on its own.

So, in the end, it really is the judicial atti-
tude that matters and makes a difference!

Thank you very much for your attention!
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