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CHAPTERI
PREFACE

Prompted by the significance of the issue at hand and the multitude of recent
events, this introduction aims to not only highlight the value of the papers con-
tained in this volume, but also to familiarise the reader with the broader context
and so underscore the importance of the views presented.

Ever since its enactment in 2006, the present Mitrovdan Constitution of Serbia
has been the subject of debate and a target for criticism, both at home and abroad.
Many have seen it as contentious for a variety of reasons. Its adoption was not pre-
ceded by consultations across society, nor was it ever submitted to the Venice Com-
mission for review in the form it was ultimately enacted in. Soon after the Constitu-
tion took effect, several events of fundamental importance for Serbia took place: let
us elaborate on two of these. Firstly, about a year later, in February 2008, Kosovo
formally seceded from Serbia. Then, towards the close of 2009, politicians whose
declared aim it was to join the European Union (EU) used the cover of the most
wide-ranging reform of the justice system in the past six decades to subject the ju-
diciary to a comprehensive review that saw the dismissal of over a thousand judges
and prosecutors overnight, without due procedure, reason, or explanation. The re-
sulting chaos was only partially remedied in the three years that ensued. Now in
mid-2018, Serbia is faced with a paradoxical situation in which we have to hope that
the guarantees of judicial independence and prosecutorial autonomy enshrined in
the 2006 Constitution are not diminished - and campaign for that aim.

Unusually, ex officio and a posteriori, in the spring of 2007 the Venice Commis-
sion issued an opinion on the Constitution of Serbia that included a number of
critical observations on the provisions governing the judiciary. For its own part,
Serbia identified the need to amend the portions of the Constitution regulating the
judicial system as early as 2013 and committed to doing so in the National Judicial
Reform Strategy, enacted by the Serbian Parliament on 1 July 2013, as well as in the
Action Plan for Negotiating Chapter 23 in the EU accession process, adopted by the
Serbian Government on 27 April 2016. It was explicitly stated that the reason why
the Constitution was to be amended was to remove any undue political influence
on the judiciary and strengthen judicial independence. Changes to any country’s
constitution essentially require a pressing need in society to alter the regulation of
particular constitutional issues, primarily the functional and territorial arrange-
ments of the country’s government. Since the procedure for its amendment is cum-
bersome, and as the changes are set to be introduced at a time when doing so could
destabilise the Serbian state, it is pertinent to ask whether altering the Constitution
for the sake of greater judicial independence is necessary at this time, or whether
this purpose would be better served by the (realistically feasible) enactment of ap-
propriate legislation alone.
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After Serbia had committed to amending the Constitution, by September 2014
a Working Party of the Judicial Reform Commission had produced its Legal As-
sessment of the Constitutional Framework Concerning the Judiciary. The Assess-
ment recommended excluding Parliament from the process of appointing court
presidents, judges, prosecutors and deputy prosecutors and barring officers of leg-
islative and executive bodies from serving on the High Judicial Council (HJC) and
State Prosecutorial Council (SPC). Another requirement was for the Constitution
to require attendance of the Judicial Academy as a precondition for initial judicial
appointment: in this regard the Working Party upheld the view of the Judicial
Academy Reform and Development Working Group of 2 April 2014, which found
that this strategic objective could be introduced into the Constitution only after the
Academy was thoroughly overhauled. It seems, however, that the Legal Assessment
found little favour with the executive, which shelved it away from public view. A
meeting of all court presidents on 29 November 2016 made it clear that the conclu-
sions of the Assessment were broadly accepted by the judiciary (apart from a num-
ber of exceptions, most notably as to whether the Minister of Justice should serve
on any of the judicial councils). It was therefore only logical to refine the Assess-
ment with a view to making it the official platform for public consultations about
amendments to the Constitution. Yet, the Ministry of Justice (Mo]) continued to
ignore the document.

Then, in May 2017, the Ministry invited professional associations and civil soci-
ety organisations to put forward their own comments and suggestions for amend-
ing to constitutional provisions governing the judiciary. The government depart-
ment itself, however, neither prepared nor voiced its starting positions. Sixteen
entities, including the Judges’ Association, responded by submitting written contri-
butions by 30 June 2017, when it quickly became apparent that all of their shared
views about the constitutional position of judges were essentially similar to those
held by the Justice Reform Commission’s Working Party. Only a newly-established
network of four associations with ties to the Judicial Academy and the Mo]J dis-
sented, and its suggestions were subsequently incorporated into the Working Draft
of Amendments to the Constitution of Serbia released on 22 January 2018, and were
retained, with some modification, in the Draft Amendments published on 13 April
2018 and submitted on the same day to the Venice Commission for its consider-
ation.

At first glance, it may seem that in proposing these provisions the Ministry has
fulfilled its planned remit: the three-year ‘probationary appointment’ of judges is to
be established; conditions for the dismissal of judges are to be incorporated into the
Constitution; and the HJC is to be charged with the appointment and dismissal of
all judges and court presidents, and its membership is (ostensibly) no longer to
include the Minister of Justice and chair of the Parliamentary Judiciary Committee.
The community of experts were immediately clear that January’s Working Draft did
not improve the position of the judiciary, but rather significantly reduced the cur-
rent extent of guarantees of judicial independence. For one, it removed the prohibi-
tion of any influence on a judge in the exercise of their judicial office and the guar-
antee of the non-transferability of judges; it also diminished judicial independence
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by introducing case law as a source of law and mandating its alignment in accor-
dance with legislation. Moreover, provisions making judicial office incompatible
with other positions were rendered less meaningful by an excessively broad and
unclear definition, with the proposed amendments also allowing them to be easily
altered by legislation. The security of judicial status was diminished and judges
made even more dependent on political influence as the Minister of Justice was
empowered to bring disciplinary proceedings against judges and seek their dis-
missal. The HJC was weakened: its judicial members were reduced to a minority
and its powers to safeguard judicial independence removed; its ability to appoint
judges was made merely ceremonial, since the Judicial Academy was, in essence,
allowed to pre-select judges by choosing its attendees. Contrary to strategy papers,
the National Assembly was to play a material role in selecting HJC members: one-
half of the Council’s membership were to be elected by Parliament, and the casting
vote of the HJC’s President (a non-judge) would give Parliamentary appointees
control of the Council.

Although the Mo] initially claimed that experts’ objections to the Working Draft
were baseless, in the Draft Amendments of 13 April 2018 it reinstated the ban on
exerting influence on a judge in the exercise of their judicial office and guarantees
of non-transferability. The Mo] also defined judicial immunity and incompatibility
office more clearly, gave back the power to safeguard judicial independence to the
HJC, and removed the casting vote given to the HJC’s President. Although these
changes were beneficial in advancing the rule of law and judicial independence,
they nonetheless constituted only a partial return to the starting point of the 2006
Constitution: they were neither sufficient to justify any changes to the Constitution
nor served to strengthen the independence of the judiciary.

The Mo] never made any attempt to explain the foundations underpinning the
April amendments, although some of the features with broad-based impact had not
even been mentioned previously nor had ever been the subject of debate. These
include the requirement for HJC members from the ranks of ‘reputable jurists’ to
be appointed by the majority of votes of a five-member commission - meaning
they had to receive a total of three votes — as well as the provision whereby the HJC
would be dissolved whenever it did not issue a final ruling on issues from its remit
within the statutory period of 30 days from its first consideration of any such issue.
The same holds true for the Working Draft of the Constitutional Law to implement
the amendments. The Draft Amendments published on 13 April 2018 also seek to
diminish the current constitutional guarantees of judicial independence. Amongst
other things, these would allow the Judicial Academy - an institution not accorded
sufficient time to become properly established - to, in essence, pre-select judges; in
addition, the changes would formally weaken the HJC and reduce its independence
(in terms of its composition and the appointment and dismissal of its members, as
well as its powers and operation); permit the abolition of judges’ freedom in deci-
sion-making by requiring judges to apply law uniformly, which allows a non-judi-
cial entity (a ‘certifying commission’ or similar body) impose decisions on judges in
any particular case. The proposed amendments would also allow judges to be dis-
persed throughout the judiciary en masse by removing the current ban on transfer-
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ring judges without their consent (in combination with abolishing the option for
judges to appeal the HJC’s decisions and mandating amendments to all judicial
laws in the Working Draft of the Constitutional Law): these changes raise the spec-
tre of penalties being imposed against disobedient judges and rewards distributed
to co-operative ones. As the Working Draft of the Constitutional Law requires all
legislation governing the judiciary to be aligned with constitutional amendments,
its provision that guarantees security of tenure of only judges of the Supreme Court
of Cassation in the future Supreme Court causes justified concern as to the likeli-
hood of a new round of judicial re-appointments, in particular as the Constitu-
tional Court left this option open in its ruling of 9 July 2009 following ‘any signifi-
cant future change to the organisation or exercise of judicial authority or arrange-
ments for judicial appointment.

Although the proposed amendments comprehensively alter constitutional ar-
rangements concerning the judiciary, when viewed from the perspective of the os-
tensible reasons for amending the Constitution (removing political influence and
promoting judicial independence) they still do not systematically or clearly govern
the relationship between the three branches of government or otherwise define the
powers of courts. Moreover, they do nothing to clarify the relationship between
courts and the Constitutional Court or establish meaningful guarantees for the in-
dependence of either the judiciary in general or of individual judges. They also es-
tablish no safeguards for the freedom of speech or association of judges.

A reliable conclusion about the intentions behind these proposed amendments
and their potential consequences can be inferred only when these are viewed
through the lens of the stated motives for amending the Constitution, bearing in
mind the provisions of the current Constitution and measures planned in the Na-
tional Judicial Reform Strategy and Action Plan, Chapter 23 Action Plan, and the
Constitutional Law to Implement the Constitution. One should also not ignore the
detrimental nature of the proposed amendments to the position of prosecutors
when compared to the current Constitution. Finally, one should also keep in mind
reports and opinions of the Venice Commission (especially its positions assumed
on multiple occasions with respect to Serbian legislation) and other bodies of the
United Nations, the Council of Europe, and the European Union that contain stan-
dards applicable to the judiciary.

The approach to European standards allegedly adopted by the Mo] in its consti-
tutional amendments on the judiciary is patently unacceptable. These provisions
are based on a selective and out-of-context reading of a single report of the Venice
Commission (Judicial Appointments, 2007) and the Commission’s opinions on the
legislation of Armenia, Georgia, and Montenegro, which do not present general
principles but were, rather, made in connection with specific proposed pieces of
legislation reflecting the particular social and historical situations of these coun-
tries, with their differing legal traditions and uneven degrees of readiness and abil-
ity to reform. Given the number and relevance of documents that comprehensively
set out and elaborate upon standards that regulate various issues of the judiciary, it
is clear why it is unacceptable to see the Mo] reference individual sentences taken
out of context from disparate opinions of the Venice Commission. Moreover, this
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approach begs the question of what motives underline the MoJ’s actions. The asser-
tion made by the Ministry in the course of the consultations - that its amendments
complied with standards set by the Venice Commission - serves only to minimise
the importance of international norms or, even, to misemploy them: it is also a
methodologically inappropriate mode of justifying the proposed provisions. One
gets the impression that only the suggested amendments conform to the standards,
although the standards are, in actual fact, structured so as to allow individual coun-
tries to develop legislation that reflects their own legal traditions and social and
historical circumstances and is feasible in accordance with their own capacity for
reform. The Venice Commission’s opinions do not provide justification for the pro-
posed changes. On the contrary: the assertions made by the Commission in these
documents only mean that the Commission has concluded that, all other require-
ments being met, a particular proposed feature of national law can conform to
European standards. It goes without saying that this neither means that the feature
in question is the only one that abides by these standards, nor that it would be ac-
ceptable or applicable in any other legal system in view of its overall make-up. Fi-
nally, a national provision considered by the Venice Commission as compliant with
European standards is not automatically the best solution, nor does this view ex-
clude the possibility of there being other provisions equally conforming to these
standards (or, indeed, even more so). Differing arrangements for various issues
(such as, say, initial training for judges) operate equally well in different European
countries; as such, one should tread carefully when selecting any individual provi-
sion. It therefore remains unclear why any particular option was selected of a num-
ber of possible ones, and whether it is the best choice for the Serbian judiciary. It is
particularly telling that the authors of the amendments did not engage with the
suggestions that the Venice Commission made about Serbian legislation in 2007,
2008, 2013, and 2014 or its thematic reports, or indeed the comprehensive legal
standards contained in documents enacted by other bodies of the Council of Eu-
rope, European Union, and the United Nations.

European (and international) legal standards are nothing other than the rules of
logical and rational behaviour, arrived at through long-standing democratic prac-
tice, that are the common inheritance of all democratic nations. These rules are
applicable in any country desiring to enhance its judiciary on condition that the
country actually possesses the political will to improve its judicial system and pro-
mote the rule of law. However, European standards are not some magical spells that
merely have to be copied for the desired results to be attained. Any country wishing
to incorporate into its law the norms developed by advanced democracies — Serbia
included - ought first to take its tradition and its abilities into account, use them as
a starting point, and, bearing in mind their essence and purpose, create its own
rules of good conduct. Only after it is so applied can an international standard be
made a functional and meaningful part of any country’s legal order.

It is also apparent that the proposed amendments are based upon the view that
the executive and legislative branch will ‘fix’ the judiciary by subjecting it to super-
vision: this position is justified by reference to the legitimacy conferred to these two
branches of government by citizens in political elections. This is further evidence of
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the essential misunderstanding of the principle of the separation of powers: the
legislative and executive are based on political legitimacy gained through political
elections, whilst the judiciary derives its legitimacy from its professionalism, quali-
fications, and type of work — which by its very nature cannot be performed by ei-
ther members of the public or their popular representatives (the Parliament as a
body or its individual members, or the President). A system of government based
exclusively upon legitimacy derived from the results of elections takes on an abso-
lutist tinge, violates the principle of the separation of powers, diminishes judicial
independence, and makes the judiciary subservient to the executive and the legisla-
tive, thus flying in the face of the rule of law. The proposed features ignore the fact
that judicial independence is a cornerstone of the rule of law, and that the issue of
judicial independence is not one of professional affiliation, but that judicial inde-
pendence is a precondition for the safeguarding of human rights. There is no such
thing as ‘excessive’ judicial independence; alleged threats of emerging cronyism or
corporatism can only be discussed academically, as the Serbian judiciary is far from
likely to escape the control of the two other branches of government.

Efforts to amend the Constitution in 2017 and 2018 saw the judiciary receive
hitherto unseen levels of support from authentic civil society organisations, with
the expert community reacting with similarly unanimous criticism to January’s
Working Draft of constitutional amendments. Judges’ and prosecutors’ profession-
al associations, non-governmental organisations active for years in protecting hu-
man rights and promoting interests of the judiciary, many legal practitioners, and
all courts that debated the proposed changes, including the highest institutions of
the judiciary (Supreme Court of Cassation ad the HJC and SPC) and reputable
professors of constitutional law — all these were united in seeing the proposed
amendments as a vehicle for politicians to hold on to power and suborn the judi-
ciary. No judge or professor saw the amendments in a positive light. They all rec-
ommended that the Working Draft be withdrawn and a wholly new set of amend-
ments introduced in compliance with constitutional procedure and the principles
of a modern, constitutional, democratic state.

This publication was originally intended as an account of a unique event organ-
ised on 20 February 2018 by the Judges’ Association of Serbia and the Prosecutors’
Association of Serbia, the Law Professors’ Public Hearing, where the most ac-
claimed academics - previously denied a voice in the Government-sponsored ‘con-
sultations’ — were invited to comment on the proposed constitutional amendments.
On this occasion, crucial arguments were voiced in favour of efforts to promote the
rule of law in Serbia by Professor Dr Ratko Markovi¢, Professor Dr Irena Pejic,
Professor Dr Darko Simovi¢, Professor Dr Olivera Vuci¢, Professor Dr Dragan
Stojanovi¢, Professor Dr Marijana Pajvancic, Professor Dr Jasminka Hasanbegovi¢,
dr Bosa Nenadi¢, Professor Dr Tanasije Marinkovi¢, Professor Dr Vesna Rakic-
Vodineli¢, Professor Dr Radmila Vasi¢, Professor Dr Zoran Ivosevi¢, Professor Dr
Marko Stankovi¢, Professor Dr Violeta Besirevi¢, and Professor Dr Kosta Cavoski,
Member of the Serbian Academy of Arts and Sciences. Although dissimilar in age,
professional background, and political orientation, these renowned experts re-
vealed they all shared the desire to advance the legal profession. Their conclusions
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were all in agreement: the numerous deficiencies meant the proposed amendments
had to be withdrawn and replaced by a wholly new text developed in conformity
with the procedure mandated by the Constitution.

Nevertheless, unwilling to leave the fate of the judiciary to any unprincipled
compromise between Serbian and foreign politicians and chance, the Judges™ As-
sociation of Serbia initiated a number of other significant actions that deserve to be
noted here.

As this volume was being prepared for publication, several important opinions
were received from the European Association of Judges, Magistrats européens pour
la démocratie et les libértes (MEDEL), and the Council of Europe’s Consultative
Council of European Judges, all in agreement with the views of the profession in
Serbia. The opinion of the Consultative Council of European Judges is particularly
worthy of mention: this was delivered in early May 2018 after the Judges’ Associa-
tion of Serbia applied for a formal appraisal of the conformity of the proposed
constitutional amendments with European standards. The Consultative Council’s
principal duty is to determine standards for the judiciary, and it has done so by
adopting some twenty thematic opinions to date. These documents are also used by
the Venice Commission in assessing the conformity of national legislation with
European standards. After the Venice Commission has released its opinion on the
proposed amendments to the Constitution of Serbia, which is scheduled for 23 June
2018, it will be interesting to see to what extent the views of these two bodies of the
Council of Europe are aligned.

This volume is motivated by the desire to bear testament to the efforts made by
Serbia’s intellectual elite to safeguard the rule of law and judicial independence on
behalf and to the benefit of all the citizens of Serbia. At the same time, and without
false modesty, I feel that the opinions presented herein constitute an outstanding
and lasting scientific achievement to the development of legal science.

May 2018 Dragana Boljevi¢
President, Judges’ Association of Serbia

PS. Circumstances prevented this book to be published in May 2018 as initially
planned. However, at the same time it enabled for the Opinion of the Consultative
Council of European Judges of 25 June 2018 as well as the Opinion of the Venice
Commission of 25 June 2018 on the Draft Amendments to the Constitutional Provi-
sions on the Judiciary to find their place in this book, alongside the Analysis of the
High Judicial Council regarding changes of the Constitution pertaining to the judi-
ciary of 20 July 2018. With this analysis the Council showed the purpose of its exis-
tence and the reason why it is necessary that the majority of its membership re-
mains from the ranks of judges.






CHAPTER 11

PREPARATIONS FOR
THE CONSTITUTIONAL CHANGES






17

DRAFT

LEGAL ANALYSIS OF THE CONSTITUTIONAL FRAMEWORK
FOR THE JUDICIARY OF THE REPUBLIC OF SERBIA

PART ONE

I INTRODUCTION

1. Working Group for rendering the analysis of the amendment to the constitu-
tional framework’ held its first meeting on 30 January 2014 on the premises of the
Supreme Court of Cassation. At the said meeting it was agreed that the Working
Group should execute its task in two stages. The first stage is the legal analysis of the
current constitutional framework for the judiciary while the second entails writing
a Draft of the Amendments to the Constitution, with revised articles. Legal analysis
of the constitutional framework for the judiciary contains, in addition to a norma-
tive component, a certain theoretical component and analysis from the point of
view of comparative law. Therefore, the Draft of this part of the analysis has been
entrusted to the members of the Working Group who are part of the academic com-
munity: professor dr Irena Peji¢, professor dr Vladan Petrov, professor dr Darko
Simovi¢ and professor dr Slobodan Orlovi¢.

2. The Constitution of the Republic of Serbia was passed at a special session of the
National Assembly on 30 September, it was confirmed at a referendum held on 29
and 30™ October and it was promulgated on the 8 November 2006. Local constitu-
tional law experts as well as the Venice Commission identified a number of weak
points of the Constitution regarding the judicial system. The said weak points com-
promised the possibility of adhering to the principle of judicial independence as
one of the basic principles of the rule of law. It was only after the judicial reforms in
2008 and 2009 had failed that it became apparent that the said flaws had to be ad-
dressed.

' Members of the Working Group were: Dragomir Milojevi¢, Chief Justice of the Supreme Court of
Cassation and President of the High Judicial Council; Danilo Nikoli¢, Ministry of Justice State Secre-
tary at the time; Snezana Andrejevi¢, Supreme Court of Cassation Justice at the time; Porde Ostoji¢,
Deputy Republic Public Prosecutor; Branko Stamenkovi¢, Member of the State Prosecutorial Council
at the time; Radovan Lazi¢, Association of Public Prosecutors and Deputy Public Prosecutors of Serbia
Management Board President; Dragana Boljevi¢, Belgrade Court of Appeal Judges and President of the
Judges‘ Association of Serbia; Zoran Jevri¢, Attorney at law, Deputy President of the Serbian Bar As-
sociation at the time; as well as professors of the Constitutional Law, dr Vladan Petrov, Associate Pro-
fessor and Vide-Dean at the Belgrade Law Faculty, dr Darko Simovi¢, Belgrade Academy of Criminal-
istic and Police Studies Professor, dr Irena Peji¢, Professor at Ni§ Law Faculty, dr Slobodan Orlovi¢,
Associate Professor at Novi Sad Law Faculty.
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3. The National Strategy for the Reform of the Judicial System (for the period
2013-2018) which was adopted by the National Assembly on 1 July 2013 states: “Cer-
tain commitments laid down in this strategy require amendments to the Constitu-
tion. This refers to such provisions as: the exclusion of the National Assembly from
the election process of the presidents of the courts, judges, public prosecutors/ dep-
uty public prosecutors as well as from the election of the members of the High Ju-
dicial Council (HJC) and State Prosecutors’ Council (SPC); the change in the com-
position of the HJC and the SPC towards the exclusion of the representatives of the
legislative and executive powers as members of the said councils; stipulation that
judicial academy is mandatory as a requirement for the first election to the judicial
or prosecutorial office. In view of the fact that changing the Constitution is a time-
consuming and complex process which may be influenced by those authorised to
design and implement the Strategy for the Reform of the Judicial System to a lim-
ited extent, this strategy expresses strong and firm commitment to the aforemen-
tioned goals while the implementation process shall entail preparatory actions nec-
essary for the change of the Constitution. With regard to this, the Commission for
Strategy Implementation shall form a special sub-group for the purpose of drafting
a proposal regarding the amendments to the provisions of the Constitution which
regulate the aforementioned issues. The Strategy stipulates, as a provisional solu-
tion, a whole array of amendments to the normative framework, which are sup-
posed to provide a more adequate support for the judiciary to function more effi-
ciently in accordance with the existing constitutional framework during the period
leading up to the constitutional changes.”

The Strategy is not legally binding. It constitutes a political plan which is sup-
posed to be implemented through the use of legal instruments. The Strategy is not
above the Constitution, it cannot be “the source” of constitutional changes nor can
it serve as their justification. It contains certain guidelines on the direction the
changes should take and what kind of provisions require amending the Constitu-
tion. The Working Group has analysed the said guidelines, including their weak
points (e.g. the first election of the judges).

4. The goal of this analysis is to define adequately constitutional guarantees which
provide, under a system governed by the rule of law, a framework for judicial indepen-
dence de iure. Constitutional guarantees are not sufficient in themselves and their
primary characteristics may have various effects on the social system in question
depending on its political climate and cultural model. Therefore, the guarantees of
judicial independence provided by the system should be considered simultaneously
with the rules of accountability of political authorities when it comes to creating a
social setting in which the judiciary is able to act independently. The said task lies
outside the scope of this normative legal analysis.

4. Legal analysis of the constitutional framework for the judiciary may only be a
part of a broader analysis of the entire constitutional system established by the Serbian
Constitution passed in 2006. Consequently, its reach is rather limited. The provided

> http://www.mpravde.gov.rs/files/Nacionalna-Strategija-reforme-pravosudja-za-period-2013.-
2018.-godine.pdf.
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analysis is not going to have greater impact if it is not incorporated into a serious
state platform for the reform of the Constitution in the foreseeable future. The anal-
ysis consists of two parts, one is related to the judiciary and the other is related to
the public prosecutor’s office. Each part includes general comments and comments
on particular provisions of the Constitution. A separate section deals with the issue
of the relationship between the courts and the Constitutional Court. This issue re-
quires further elaboration, which is not provided here as it would require in-depth
examination of the issue of the reform of the constitutional judiciary, which is not a
branch of the judicial system in the Republic of Serbia.

5. Regarding the stipulation that Judicial Academy is a mandatory requirement
for the first election of the judges and the public prosecutors to the office, this Work-
ing Group supports the position taken by the Working Group for Reforming and De-
veloping the Judicial Academy according to which the Judicial Academy should not
become a constitutional category (meeting held on 2 April 2014). Stipulating that the
Judicial Academy is a mandatory requirement for the first election of the judges and
public prosecutors to the office may be a strategic goal which could be achieved after
thoroughly reforming the concept of the Judicial Academy. With regard to this, in co-
ordination with the Working Group for Reforming and Developing the Judicial
Academy, we propose a team of experts to be put together which would provide a
scientifically and professionally well-founded study on the Judicial Academy, which
would supply realistic guidelines for its further development. In this part of the
analysis, the Working Group did not dwell on the said issue as its task was to analyse
constitutional regulations which are currently in force.

II SEPARATION OF POWERS PRINCIPLE
IN THE CONSTITUTION
(ARTICLE 4 OF THE CONSTITUTION)

Article 4 of the Constitution proclaims that the constitutional order is uniform
and it defines the separation of powers. According to paragraph 2 of the said Article
“government system shall be based on the division of power into legislative, execu-
tive and judiciary”. This is a conventional formulation of this principle and cannot
be objected to. The point of contention may be found under paragraphs 3 and 4
which are incompatible with each other: “Relationship between the three branches
of government shall be based on balance and mutual control” (para. 3) and “the
judiciary shall be independent” (para. 4). There are three possible objections to
these provisions. Firstly, the judiciary is by virtue of its nature different from the
legislative and executive powers. Although it is impossible to absolutely eliminate
the influence of political authorities on it and vice versa, the phrase “mutual con-
trol” may not be reconciled with the requirement referred to under paragraph 4
(“the judiciary is independent”). Secondly, the wording of paragraph 3, although
used in other constitutions as well’, is not appropriate for a constitution of the par-

3 See Art. 4, para. 2 of Croatian Constitution (1990).
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liamentary type. The principle of “balance and mutual control”(checks and balanc-
es) is a characteristic of presidential systems while the system of government ac-
cording to the 2006 Constitution of the Republic of Serbia is, essentially, parliamen-
tary. Thirdly, it is impossible to reconcile Article 4, para. 3 of the Constitution with
Article 145, para. 3 which stipulates that “court decisions... may not be subject to
extrajudicial review” and with paragraph 4 of the same Article which stipulates that
“a court decision may only be re-examined by a competent court in the legal pro-
ceedings stipulated by the Law”.

The wording of Article 4, par. 3 of the Constitution provides grounds for a provision
which splits the decision on the election of the judges between the National Assembly
and the High Judicial Council allowing this important guarantee of the independent
position of the court to be exempted from the full jurisdiction of the judiciary. In order
to rectify this, it is necessary to do one of two things: to expunge Article 4, para. 3 from
the Constitution or to rephrase it so that it reads: “the relationship between the legisla-
tive and executive powers is based on balance and mutual control”.

IIT THE JUDICIARY IN SERBIAN CONSTITUTION (2006)

1. GENERAL COMMENTS

Judging by the number of constitutional provisions and the extent of legal cover-
age devoted to the courts and the High Judicial Council one might infer that the
legislators who had enacted this Constitution took a special interest in the indepen-
dence of the courts. However, this section of the Constitution displays considerable
weaknesses:

1) Lack of a systematic approach (e.g. “scattered” constitutional principles regard-
ing courts).

2) Inconsistency (e.g. “Courts shall be autonomous and independent in their
work and they shall perform their duties in accordance with the Constitution, Law
and other general acts, when stipulated by the Law, generally accepted rules of in-
ternational law and ratified international contracts” — Article 142, para. 2; “In per-
forming his/her judicial function, a judge shall be independent and responsible
only to the Constitution and the Law.” — Article 149, para. 1)

3) Partially overlegislated issues (e.g. provisions on the President of the Supreme
Court of Cassation)

4) Partially underlegislated issues (e.g. deconstitutionalisation of the grounds for
termination of a judge’s tenure of office, as well as the reasons for the relief of duty)

5) In terms of content, there are no pure principled provisions, the mechanisms
for establishing judicial independence and prosecutorial autonomy have been
weakened; the political factor (the National Assembly) is ubiquitous and it is a decid-
ing factor when it comes to defining and implementing all of the elements the status
of a judge or a public prosecutor entails under constitutional law, etc.

6) Poor editing of the normative text.
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2. COMMENTS ON PARTICULAR CONSTITUTIONAL PROVISIONS

Article 142 Judiciary Principles with reference to Articles 145, 146, 149-152

Although this Article is entitled “Judiciary Principles’, it does not list all of the
constitutional principles related to the judiciary. There are some principles which
are stipulated under other articles: Article 145, para. 3: “Court decisions shall be
obligatory for all and may not be a subject of extrajudicial review.” - the principle of
mandatory nature of a court decision; Article 146 (“Permanent Tenure of Office”),
with reference to Article 150 as well (“Non-Transferability of a Judge”), Article 151
(“Immunity”) and Article 152 (“Incompatibility of Judiciary Function”). Such an
approach to regulating does not provide a clear picture of what concept of judicial
independence has been opted for, considering that independent judiciary has been
proclaimed under the basic provisions of the Constitution (Article 3) as a funda-
mental value of the rule of law.

Following the principle of uniform judiciary (“The Judiciary shall be uniform in
the territory of the Republic of Serbia”), principle of autonomy and independence
of the judiciary should be stipulated under a separate article, especially since it com-
bines, in a sense, all of the other principles. The independence of the judiciary in-
cludes the independence of the courts (real independence of the judiciary) and the
independence of a judge (personal independence of the judiciary). Therefore, these
two components of the same principle should be stipulated under the same article
and not, as it is done in the current text, under two different articles (Art. 142, para.2
and Art. 149). An objection of a more serious nature could be raised about the way
this issue is regulated as real and personal independence of the judiciary, as stipu-
lated by the Constitution, are incompatible with each other in terms of their con-
tent. Article 142, para. 2 states: “Courts shall be autonomous and independent in
their work and they shall perform their duties in accordance with the Constitution,
Law and other general acts, when stipulated by the Law, generally accepted rules of
international law and ratified international contracts”, whereas Article 149, para. 1
stipulates: “In performing his/her judicial function, a judge shall be independent
and responsible only to the Constitution and the Law”. The question is raised
whether this means that the judge is not responsible to the generally accepted rules
of the international law and ratified international contracts even though the Consti-
tution stipulates under Article 142, para. 2 that the courts shall perform their duties
based on these sources of law as well. Article 145, para. 2 has added to the confusion
by stating that “judicial decisions are based on the Constitution and Law, the rati-
fied international treaty and regulation passed on the grounds of the Law” It is un-
acceptable to offer three different formulations under three articles of the Constitu-
tion which are in terms of their content related to each other and they must be
reconciled with each other. The greatest dilemma which needs to be resolved is
whether to retain the stipulation of Article 142 that the courts shall perform their
duties based on “generally accepted rules of international law” or, bearing in mind
how vague those rules are, keep the wording of Article 145, para. 2.

Consistent interpretation of the guarantees provided by the system assumes that
both institutional and personal guarantees are regulated at the same time. There-
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fore, it is not possible to regard only the first ones (institutional guarantees) as prin-
ciples while the latter are awarded the status of a constitutional rule regulating the
performance of judicial office. The status of a principle of personal (individual)
guarantees should meet the same objective as institutional guarantees: to set the
framework for an independent judiciary as a fundamental value of the rule of law.

Constitutional guarantees of personal independence such as: permanent tenure
of judicial office (Article 146), independence of a judge (Article 149) and non-trans-
ferability of a judge (Article 150) have been scattered across the entire section on the
regulation of the judiciary in no discernable order. In view of the fact that the struc-
ture of a piece of legislation results from the order of regulating priorities and level
of importance of particular institutes, it is inexplicable why the guarantee of indi-
vidual “independence of a judge” while performing duties in judicial office follows
the (redundantly detailed) provision on the President of the Supreme Court of Cas-
sation, the provision on court decisions and on the termination of the judicial office.
Quite the contrary, the independence of a judge in the performance of a judicial
office constitutes the main prerequisite for autonomous decisions, which represents
a fundamental value of the rule of law and that is why it deserves the status of a
principle when this branch of government is being regulating.

This is not just a technical issue. Inconsistent structural organisation weakens
the “spirit” of the constitutional guarantees, which in turn brings into question sys-
tematic establishment of the judiciary as an independent branch of government.
Normative framework must not be represented as “the red carpet” rolled out for the
ceremony of forming constitutional authorities, instead, it should raise awareness
among the judges about the importance of their independence and autonomy in the
decision-making process. The judiciary principles should be defined by citing funda-
mental constitutional guarantees (institutional and personal) at the beginning of the
relevant section (under several articles) requlating the position of the courts and judges.

Article 143 Types of Courts

Point of contention under this Article is paragraph 4 which stipulates that “the
Supreme Court of Cassation shall be the Supreme Court in the Republic of Serbia”.
It is unclear why the name of the supreme court in the country has been changed.
This is also an objection expressed by the Venice Commission: “The only court
specifically mentioned in this Article is the Supreme Court of Cassation. The reason
for changing the name of the Supreme Court is not clear. Does this imply that the
Court will be limited in the future to a pure cassation function?”™

The name of the court “the Supreme Court of Cassation” is a contradiction in
terms.’ Under comparative law, there are two basic organisational models of the
highest court in the country - the model of a Supreme Court and the model of the
Cassation Court. The first model means that the highest court with regard to the
legal remedy decides on the merits of the case, i.e. its judgment is a final resolution

+ http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)004-e.
5 See: M. Stankovi¢, ,Sudska vlast u Ustavu Srbije od 2006. - kriticki pogled’, Sudije u pravnom
sistemu, E. Sarcevié/V. Petrov, eds.), Sarajevo, 2013, p. 80.
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of the dispute. The second model, as a rule, does not include a decision on the dis-
puted matter by the highest court but only on the legality of the judgment rendered
by the court at a lower instance, with a right to vacate the illegal judgment and “re-
turn” the case (the contested issue) for a retrial. By calling the highest instance court
of the Republic of Serbia Supreme Court of Cassation, the framer of the Constitution
has “blended” the two, seemingly incompatible, models putting the legislator in an
awkward position either to provide for a court to have the right both to decide on the
merits of the case and to return the cases for a retrial or to be the one to decide to opt
for one of the two possible models. Therefore, the former name of the highest instance
court, the Supreme Court, should be restored.

Article 144 President of the Supreme Court of Cassation

“President of the Supreme Court of Cassation shall be elected by the National
Assembly, upon the proposal of the High Judicial Council and received opinion of
the meeting of the Supreme Court of Cassation and competent committee of the
National Assembly.” (paragraph 1)

There are at least two serious objections to such a provision. Firstly, the Consti-
tution does not only regulate the method of election of the President of the Supreme
Court of Cassation in too much detail, which is redundant, but it fundamentally
contradicts itself and causes suspicion that the intent is to make this election “im-
portant” in order to conceal the influence of the political authorities. There is no
other election process regulated by the Constitution (the election of the judges of
the Constitutional Court, the election of the members of the High Judicial Council
and the members of the State Prosecutors’ Council, the Republic Public Prosecutor,
etc.) where so many active participants in the proceedings are stipulated and espe-
cially where the stipulated procedure does not allow the legal capacity of each of
those participants to be determined with certainty. If the National Assembly, as a
political authority, should elect the President of the Supreme Court of Cassation
upon the proposal of the High Judicial Council, it is completely redundant to in-
clude a committee of the National Assembly at the stage of proposal preparation
unless the intent was to completely cancel out the role of the Supreme Court of Cas-
sation itself at the said stage.

Secondly, essentially the same method of election is stipulated both for the judg-
es who are to be elected for the first time to a judicial office and the President of the
Supreme Court of Cassation. “It is difficult to understand the logic followed here
according to which the president of the court of the highest instance in the country,
judicial high priest, and the novice judge, judicial deacon, are to be elected in prac-
tically the same procedure.”” The same goes for the presidents of other courts who
are elected by the National Assembly upon the proposal of the High Judicial Court.
Therefore, the National Assembly in all three situations (the election of first-time
judges, the election of the President of the Supreme Court of Cassation and the
Presidents of other Courts) “has the authority regarding the election of judges in its

¢ Ibidem.

7 R. Markovi¢, ,,Predgovor: Ustav Republike Srbije od 2006 - kriticki pogled (Preface: the 2006
Constitution of the Republic of Serbia — Overview), the Constitution of the Republic of Serbia, Belgrade,
2006, p. 42.
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full capacity whereas the type of authority the HJC has is only limited to the submis-
sion of the proposal for the election of the judges”®

Such provisions, which are extremely illogical, should be altered in the future revi-
sion of the Constitution. The presidents of the courts, as well as the president of the
highest instance court, should be elected by the H]C. Perhaps it would be appropriate,
when it comes to the election of the president of the highest instance court, that the
decision rendered by the HJC should require a qualified majority of votes (e.g. two-
thirds majority). However, all of these organisational issues do not have to be regu-
lated by the Constitution. This is the subject matter of the law which deals with the
organisation of the judiciary. In view of the aforementioned, it would be perfectly ac-
ceptable to eliminate the whole Article on the President of the Supreme Court of Cas-
sation and include the suggested provisions in the appropriate legislation.

Article 146 Permanent Tenure of Office

This Article proclaims the principle of permanent tenure of judicial office and an
exception to the said permanence of office when a person is to be elected as a judge
for the first time. The principle of permanent tenure of judicial office, which in-
cludes irremovability of judges (non-transferability), is proclaimed in most modern
constitutions* and international documents on the legal status of the judges as well.
Basic Principles on the Independence of the Judiciary passed in 1985 (UNO) state (Art.
12): “Judges, whether appointed or elected, shall have guaranteed tenure until man-
datory retirement age or the expiry of their term of office, where such exists"

“A person who is elected a judge for the first time shall be elected for the period
of three years.” (paragraph 2)

The election of a judge for a term of office limited to three years is questionable.
First of all, such a solution has a serious downside. The “probationary period” for
judges, which is stipulated by the Constitution, during which they are supposed to
demonstrate their abilities and professional competence may present an expecta-
tion before them to show a certain degree of loyalty, readiness to cooperate and
obedience. In any case, the very fact that a person must be concerned about being
re-elected affects his/her feeling of security while at the same time it will reduce the
number of newly recruited staff with good qualifications in courts. Consequently,

8 M. Pajvanci¢, ,Ustavne kontroverze o sudskoj vlasti, in: Spomenica akademiku Gasi Mijanovicu,
Banja Luka, 2011, p. 175.

° Such a provision is stipulated under the latest amendments to the Constitution of the Republic of
Montenegro.

*© There are some constitutions which do not proclaim permanent tenure of judicial office nor do
they prescribe the grounds for the termination of judicial office and the relief of duties of a judge.
Regulation of such issues by a law is an example of deconstitutionalisation of important issues and it is
considered to be a serious omission of the framer of the Constitution.

" The same provision is included in the Recommendation No R (94) 12 of the Committee of
Ministers of the Council of Europe Europe to Member States on the independence, efficiency and role of
judges). The Universal Charter of the Judges, unanimously approved by the Central Committee of the
International Association of Judges at its meeting in Taipei (Taiwan) on 17 November 1999, states:
“Judges and public prosecutors should be appointed for life or for such other period and conditions
that the judicial independence is not endangered. Any change to the judicial obligatory retirement age
must not have retroactive effect.”
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such a mechanism of the election of judges enables the election of loyal persons
who must demonstrate this quality during the probationary period in practice thus
justifying their previous, as well as their subsequent, election. Insecurity in the posi-
tion is thus introduced in the profession of judges since their election to a perma-
nent tenure after the said probationary period is highly uncertain.

Secondly, permanent tenure of judicial office, which used to be absolute accord-
ing to the Constitution passed in 1990, is no longer absolute, which has weakened
an important institutional guarantee of judicial independence.

Thirdly, most international documents on the status of judges express great res-
ervations about appointments for probationary periods. In the Universal Declara-
tion on the Independence of Justice passed in 1983 it is stated that: “The appointment
of temporary judges and appointment of judges for probationary periods is incon-
sistent with judicial independence. Where such appointments exist, they should be
phased outgradually”> Venice Commission has more than once taken a clear posi-
tion that “setting probationary periods can undermine the independence of judges,
since they might feel under pressure to decide cases in a particular way.” The Com-
mission “strongly recommends that the ordinary judges be appointed permanently
until retirement. Probationary periods for judges in office are problematic from the
point of view of independence and systems of candidate judges without full judicial
powers are preferable

Fourthly, in the jurisprudence of the European Court of Human Rights various
positions have been taken with regard to the probationary periods for judges. In the
case Le Compte, Van Leuven, De Meyere v. Belgium (1981) it was held that the excep-
tion to permanent tenure, which is implied by the first appointment of judges for a
period of six years, is sufficient guarantee of independence. However, in the case
Incal v. Turkey (1998), the European Court of Human Rights found that the election
cycle of three or four years is quite short and problematic, since there are valid con-
cerns that political influences would play a role.

Fifthly, modern constitutions recognise the principle of permanent tenure of
judicial office as one of the prerequisites of judicial independence whether by ex-
plicitly proclaiming the said principle and defining it or by implying it while leaving
the definition to be stipulated by a law. However, few constitutions stipulate an ex-
ception to the permanent tenure of judicial office in the form of election (appoint-
ment) of judges for a probationary period.** This provision, which is applied to
judges who are elected for the first time, is justified by the need for such judges to
acquire the necessary experience in order to perform such an important office and
the need to confirm their abilities and whether they are worthy of judicial office
through the implementation of objective criteria. Such a justification particularly

2 The Universal Declaration on the Independence of Justice of 1983 (Montreal, World Conference on
the Independence of Justice).

3 Venice Commission, Draft Report on the Independence of the Judicial System: Part I. The
Independence of Judges, CDL-JD(2009)001%, p. 3.

4 Comparative overview of constitutions of the countries in the region shows that, apart from the
Constitution of Serbia, none of them stipulate a probationary period for judges in office who are being
elected for the first time.
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comes into play in countries which have just established a system of separation of
powers or have restored it after a longer period of time.

Sixthly, the first election of a judge for a limited period of time may be supported
by reasons for and against this concept. Namely, the continental legal system is
based on the election of judges which gives priority to the criterion of the knowl-
edge of current law (“technical” knowledge) whereas the common law system pri-
marily focuses on the experience of the judge, i.e. assesses his/her approach to the
application of law. Judges start their professional career most often as a result of
“years of practice and merit’, while there are no special requirements for profes-
sional development and specialisation apart from what professional experience in
such an office would be expected to entail. The establishment of specialised schools
(Judicial Academies), first in France and later in other European countries, has
prompted further professionalisation and specialisation of the judicial personnel.
Therefore, it may be said that a limited first term in judicial office is quite well-
founded and that it serves the purpose in terms of the confirmation of the candi-
date’s ability to practice such a profession.

On the other hand, a limited period in office after the first appointment, which
is passed by the Parliament, poses a serious threat to the constitutional concept of
the separation of powers, which provides the judiciary a status of an independent
branch of government. The election to the office secures and defines the institu-
tional independence, it represents a legitimate basis on which to build and enhance
the judge’s confidence and moral awareness of his/her role in the legal system. It is
most difficult to discuss the so-called moral aspect of the independence in a coun-
try which has not even developed institutional guarantees yet, causing the issue to
be approached strictly from a positivist point of view: “As long as there is no viola-
tion of a legal rule, the conduct of a judge may be deemed to be moral”

Seventhly, the constitutional provision regarding the first election of the judges
has not been successful in practice in the Republic of Serbia so far. Because the High
Judicial Council did not establish the criteria and standards for evaluation of the
work of judges and presidents of courts, it was not possible to evaluate the work of
the judges who had been elected for the first time as judges in 2009. After their
three-year term in office had expired, it was decided that all of such judges should
be elected to a permanent judicial office.

With regard to the election of judges to a three-year term in office, there are two
options for the future revision of the Constitution: institutionalisation of the first elec-
tion in such a way that it ensures effective protection of the independence of the judi-
cial office and prevents politicisation of discharging the said office or its abolishment.
If the first option is taken, a stronger guarantee of the independence of the judicial of-
fice would entail an extension of the term in office for judges from three to five or six
years. Furthermore, the judges would be allowed to automatically gain permanent
tenure after the initial period they are elected for, while an independent body, the High
Judicial Council, would have the possibility, in a relatively short time interval, to draw
attention to the fact that there are pre-defined reasons which indicate that a person is
not worthy of performing judicial office and relieve the person in question of their du-
ties. The powers of “temporary” judges should be restricted so that they are not allowed
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to pass final decisions. “Temporary judges” would be elected by the H]C, which would
also decide other status issues, while filing an appeal with the Constitutional Court
would be allowed against the decisions of the H]C. *

The second alternative, i.e. abolishing the first election of the judges, should be seri-
ously considered, although this has not been stipulated by the National Strategy for the
Reform of the Judiciary (2013-2018), especially in view of the position of the Venice
Commission on the said issue.

Article 147 Election of judges

“At the proposal of the High Judicial Council, the National Assembly shall elect
as a judge the person who is elected to the post of judge for the first time.” (para-
graph 1)

“Tenure of office of a judge who has been elected to the post of judge shall last
three years.” (paragraph 2)*

Since it has been opted that a probationary period for judges who are being elected
for a judicial office for the first time should exist, it remains unclear why the jurisdic-
tion over the said election is then entrusted to the National Assembly and not to the
HJC. This represents an attempt to use a constitutional disguise in order to mask
political influence exerted during the election of judges as the first election must go
through the parliamentary instance, and only then is the HJC called to use its “wide”
jurisdiction which remains within the perimeters of the selection the Assembly has
already made. Basically, the election of “every” judge rests on the decision of the
parliamentary majority, which, despite all the mechanisms during the process of
selection of candidates, is always governed by political reasons. The experience of
the countries around the world (e.g. Eastern European countries and Latin Ameri-
can countries) which are undergoing or have already undergone similar process of
democratisation shows that the threat of political influence of the parliament is far
greater than the threat of the influence of executive authorities (head of state or
competent minister).

The objection that the “decision on the election is a discretionary act of the par-
liament, and that the process of passing it is dominated by political (partisan) rea-
sons instead of objective and substantial ones™” is equally valid when it comes to the
election of judges for a limited term in office. Such a provision just confirms the
insecurity of the framers of the Constitution with regard to the legal nature of the
HJC and just goes to prove that constitutionalisation of the HJC as an authority
“which secures and guarantees the independence and autonomy of the courts and
judges” has not been completed. In fact, the HJC is a secondary body in the proce-
dure of electing the judges. The HJC is a body which gives “a seal of approval” for
the transition of temporary judges into the category of judges with permanent ten-
ure of office after these judges have already been subjected to a political triage by the

5 Venice Commission, Opinion on the Provisions on the Judiciary in the Draft Constitution of the
Republic of Serbia, adopted by the Commission at its 64th plenary session (Venice, 21-22 October
2005), CDL-AD(2005)023, p. 4

*® This is a rephrased reiteration of Article 146, para. 2 of the Constitution. In any case, it should be
expunged, since the Constitution is a type of enactment that does not allow unnecessary repetition.

7 R. Markovi¢, Ustavno pravo, Belgrade, 2012, p. 523.
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MPs. In order to assign the HJC an adequate role, the system of election of judges
should be implemented through a special announcement of vacancies and the said
Council would have to have jurisdiction over the initial selection of judges.

The constitutional provision on the election of judges who are being elected for
the first time to perform judicial office should be amended when the Constitution
undergoes next revision as has already been mentioned with regard to Article 146
of the Constitution.

The Constitution regulates the procedure for the election of judges but it does
not contain the provisions on the protection of the rights of judges during the deci-
sion-making process of their election. Therefore, the status of the judges during the
election proceedings is not protected,®

In any case, all judges, regardless of the fact whether they are being elected to the
post for the first time, for a limited term of office, or they are being elected for perma-
nent tenure, should be elected by the HJC.

Article 148 Termination of a judge’s tenure of office

“A judge’s tenure of office shall terminate at his/her own request, upon coming
into force of legally prescribed conditions or upon relief of duty for reasons stipu-
lated by the Law, as well as if he/she is not elected to the position of a permanent
judge” (paragraph 1)

This provision merits serious criticism. It stipulates that the conditions for the
termination of a judge’s tenure of office and the reasons for the relief of duty shall be
legally prescribed by a law and not the Constitution as was the case under the 1990
Constitution of the Republic of Serbia. “Deconstitutionalisation of the grounds for
the termination of a judge’s tenure of office and the relief of duties weakens the posi-
tion of the judiciary as an independent branch of government in the system of the
government.” This is the opinion of the Venice Commission according to which “it
is also a serious gap that apart from this provision on termination of office the Con-
stitution does not contain any rules on the disciplinary responsibility of judges”.
Therefore, grounds for termination of a judge’s tenure of office and reasons for the relief
of duty should be constitutionalised once again. It is particularly important to define
the reasons for the relief of duty more restrictively so that the judges would not be
left “defenceless”. Using legal standards such as “unconscientious” actions with re-
gard to issues as delicate as this certainly cannot guarantee judicial independence.

The 2006 Constitution does not stipulate the grounds for the termination of a
judge’s tenure of office nor the reasons for the relief of duties, instead, it states that
the decision on the termination of a judge’s tenure of office shall be rendered by the
High Judicial Council and that a judge has the right to file an appeal against this
decision with the Constitutional Court, which shall not include the right to file a

¥ M. Pajvanci¢, op. cit., pp. 176-177.

9 R. Markovi¢, ,,Predgovor: Ustav Republike Srbije od 2006 - kriticki pogled (Preface: the 2006
Constitution of the Republic of Serbia — overview) , Constitution of the Republic of Serbia, Belgrade,
2006, p. 42.

20 http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)004-€.
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constitutional appeal (Art. 148, para. 2). One of the opinions expressed by a local
scholar (R. Markovi¢) suggests that “such a provision is an indication of the lack of
understanding of the “spirit” of the Constitutional Court. A dispute regarding the
termination of a judge’s tenure of office is not an administrative dispute, it does not
revolve around a violation of the Constitution as is the case in a constitutional ap-
peal and therefore its resolution should not be under the jurisdiction of the Consti-
tutional Court. By placing the resolution of such a dispute under the jurisdiction of
the Constitutional Court, the said Court is turned into a court of higher instance,
which it certainly cannot be by its very nature” Venice Commission disagrees with
this. It holds that stipulating the possibility of filing an appeal with the Constitu-
tional Court against the decision on the termination of a judge’s tenure of office
rendered by the HJC is a sound provision.”

Whether the Constitutional Court should have jurisdiction over the decision on
the appeal against the decision on the termination of a judge’s tenure of office is an
issue which needs to be examined, however, it seems that, nevertheless, the current
provision should not be changed.

Article 151 Immunity

The protection of judges is guaranteed through immunity of substantive and
procedural nature. Substantive immunity protects the judge from liability for an
expressed opinion or for voting in the process of passing a court decision, except in
cases where the judge has committed a criminal offence by violating the Law. Pro-
cedural immunity protects the judge from an arrest during the proceedings initiat-
ed regarding the criminal offence which has been committed in the course of per-
forming their judicial function. A constitutional concept of protection through the
use of immunity which protects the judges in their professional capacity is in ap-
plication in most European legal systems. The said immunity is more limited than
the so-called political immunity enjoyed by the officials of political authorities (leg-
islative and executive) and the immunity enjoyed by the justices of the Constitu-
tional Court. However, substantive immunity of the judges should be regulated in
greater detail, since current legal wording causes confusion and leaves room for a
question whether the judges are protected from liability just for an expressed opin-
ion during the process of deciding the case or if the said protection extends to the
entire process of rendering a judgment.

In accordance with the purpose of the protection of judges through immunity, the
provision on the substantive immunity should be clarified by inserting a phrase “for an
opinion expressed during the court proceedings and for voting in the process of render-
ing a court decision”.

Article 152 Incompatibility of the Judiciary Function

Incompatibility of judiciary function is an institute which is derived from the
principle of separation of powers and it should be regulated by the Constitution in
detail. A ban on political activities of judges is an important guarantee of both insti-

» R. Markovi¢, op. cit., p. 43.
2 http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)004-e.
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tutional and personal independence of the judiciary but it requires content which is
more detailed in order to be regulated by the Constitution. On this occasion as well,
the Constitution leaves it to the legislator (as it did regarding the termination of a
judge’s tenure of office) to further regulate functions and activities which are incom-
patible with judicial office. If conflict of interests in the realm of “private interest” may
be regulated by an appropriate law, applicable to all state officials, as it requires precise
and detailed citing of grounds for establishing such an interest, it is then expected that
the Constitution should regulate the area of so-called political incompatibility by spec-
ifying all the public offices which are incompatible with the performance of judicial
function.

Article 153 The High Judicial Council - Status, Composition and Election

A question to be answered first: Did the framers of the Constitution make a mis-
take by dividing the former High Judicial Council into two separate bodies, the one
with jurisdiction over the status of the judges (High Judicial Council) and the one
which has jurisdiction over the status of not so much the public prosecutors but more
over the status of deputy public prosecutors (the State Prosecutors’ Council)? Some are
of the opinion that the framers of the Constitution have made a mistake because
“such a provision poses a risk of preventing the application of the same or initially
the same professional and personal standards in both of these professions”* which
are performed by judges and public prosecutors. In order to answer this question,
one must start with the evident attempt of the framers of the Constitution to lay
down different foundations for the status of judges and the status of public prosecu-
tors. Suffice to say that the judges, after the election to their first term in office, are
elected to a permanent tenure of office whereas the prosecutors are elected for a
limited term in office (of six years, with an unrestricted possibility to be re-elected)
as well as that the HJC elects the judges to a permanent judicial office, while the
public prosecutors are elected by the National Assembly at the request of the Gov-
ernment. The position of a public prosecutor has its special characteristics compared
to the judicial office. Therefore, keeping the two independent state bodies, the H]C and
the SPC, has a valid justification.

There are some serious objections which concern the composition of the HJC
and the procedure according to which its members are appointed. The HJC has
eleven members. The number of the members of the HIC may be rated as adequate.

Members of the High Judicial Council are: the President of the Supreme Court
of Cassation, the Minister responsible for the judiciary and the President of the
competent Committee of the National Assembly, as members by virtue of the office
they perform, and eight members elected by the National Assembly as stipulated by
law. Elective members are six judges with permanent tenure of office, one of which
must be from the territory of autonomous provinces and two respected and promi-
nent jurists who have at least 15 years of professional experience, one of which
shall be an attorney-at-law, and the other a professor at the Faculty of Law. The
Presidents of Courts may not be elective members of the HJC. Tenure of office of
the High Judicial Council’s members shall last five years, except for the members

3 V. Raki¢ - Vodineli¢, ,,Reforma pravosuda u Srbiji, Sveske za javno pravo, no. 9/2012, p. 8.
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appointed ex officio who cease to be members once they no longer hold the position
that has provided the grounds for their membership in the said authority.

The requirement that the H]C should be an authority with a balanced composition
has been, seemingly, met. “This appearance of pluralism, however, is deceptive.” ** The
intent of the framer of the Constitution to provide the complete constitutional guaran-
tee of independence may be suspect as the election and appointment of the members of
the Council, directly and indirectly, starts with the legislative power or the political will
of the parliamentary majority. Eight elective members of the Council are elected by
the National Assembly at the proposal of the authorised proponents while the influ-
ence of the legislative authority is strongly felt through the presence of three mem-
bers appointed ex officio: the Minister, who has been elected by the parliament ac-
cording to the system of separation of power, the President of the parliamentary
Committee, who is at the same time an MP and the President of the Supreme Court
of Cassation, who is also elected by the National Assembly. The Assembly, therefore,
completely governs this body so there is no mention of independent or autonomous
judicial body. Its legal position could be defined as the competence of a specialised
parliamentary committee regulated by the Constitution, which is responsible for
the judiciary issues and which assists the legislature in the implementation of the
guarantees of the independence of the judiciary. Although its powers with regard to
election of judges and termination of the judicial office are of constitutional nature
and have the implication of a state body, it does not have functional capacity to ac-
complish more than what a specialised parliamentary committee has the compe-
tence to do.

Out of 11 members of the HJC, seven are the judges and two are “respected and
prominent” jurists. The Minister responsible for the judiciary and the President of
the competent parliamentary Committee represent the political authorities, the ex-
ecutive and the legislature. Although, upon comparative analysis, judicial councils
may be found elsewhere which do not include the Minister of Justice as a member, this
solution, which includes the Minister of Justice in the composition of the H]C, may be
kept. The Minister of Justice may not be denied that it is within his/ her competence
under the Constitution to secure the guarantees of judicial independence (primar-
ily with regard to the judicial administration and allocation of the budget) but the
Minister’s active participation in this body cannot be supported, since political in-
fluence of a minister is quite clear. His/ her participation in the work of the HJC
should be modified so that the Minister is a member in “limited capacity”. He/ she
would not have the power to decide on matters which concern the transfer of judges
and imposing disciplinary measures.* The Minister could be involved when budget-
ary issues are being discussed, i.e. income and expenditure of the judiciary. In such
a way a balance could be found with regard to financial needs of the judiciary and
total finances the Government proposes to the parliament.

24 http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)004-€.

» The words “respected” and “prominent” are synonymous with each other. Therefore, it was suf-
ficient to use only one of them in the Constitution.

26 Venice Commission, Judicial Appointments, CDL-JD(2007)oo1rev.
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As far as the President of the competent parliamentary Committee is concerned,
his membership in the HJC is redundant. Former MPs due to their legal qualifica-
tions may be elected as members of the Judicial Council but this should not be the
case when it comes to active MPs. First of all, a Member of Parliament in the capac-
ity of the President of a competent parliamentary Committee is, to say the least, an
improper political involvement in the structure of the Council. The position of the
said person is such that (s)he participates by virtue of his/her office in the securing
of guarantees of judicial independence as a Member of Parliament and in accor-
dance with the functional capacity of the legislature. According to Article 51, para-
graph 2 of the Rules of Procedure of the National Assembly, the parliamentary
Committee responsible for judiciary issues “shall deliver its Opinion on the pro-
posed decision on the election of the President of the Supreme Court of Cassation
and the Republic Public Prosecutor”. This means that the function of the President
of the competent Committee combines several powers which should remain sepa-
rate and which call into question other constitutional rules on the separation of
powers (for instance, incompatibility and conflict of interest). The same person first
participates in the process of formulating the proposal for the President of the Su-
preme Court of Cassation as a member of the High Judicial Council; then, as the
President of the Committee, (s)he organises the work of the Committee and secures
the majority for the said proposal and at the end, in the capacity of the Member of
Parliament, votes for the same proposal at the session of the National Assembly. The
President of the parliamentary Committee as the member of the Council is in exact
same situation when the Committee responsible for judicial issues “considers the
proposed decision on the election of the members of the High Judicial Council,
members of the State Prosecutors’ Council, court presidents, public prosecutors,
and judges and deputy public prosecutors appointed for the first time” (Article 51,
paragraph 3 of the Rules of Procedure). It is clear that the National Assembly man-
ages to coordinate and secure political control over the work of the Council through
this, at first glance, loose personal connection.

Secondly, an additional argument in favour of removing the representative of
the legislature from the High Judicial Council’s composition may be found in the
provision of Article 102 of the Constitution which created a legal path for the intro-
duction of the party-owned seats in the parliament (“blank resignation letters”)
which resulted from a wide-spread practice according to which the political parties
“dispose of” the parliament seats freely. Normative framework and past parliamen-
tary experience do not offer any guarantee that the representative of the legislature
would take the position which would reflect the general or majority position of the
parliament. Quite the contrary, there is always going to be an underlying danger
that the seats would be “reassigned” among the parties during the selection and
election of the judges.

Therefore, when redefining the composition of the HJC by the Constitution, the
President of the competent parliamentary Committee should be left out from the
membership.

As far as the third member appointed ex officio, the President of Supreme Court
of Cassation, is concerned, (s)he could remain a member. However, the current le-
gal provision which stipulates that the President of the Supreme Court of Cassation



Chapter II 33

should be the President of the High Judicial Council ex officio is not sound. The HJC
is not a judicial body, so it is not required that the president of the highest court
should head the said Council. The President of the HJC should be elected by the
members of the HJC. Venice Commission recommends that “the chairman of the
Council should be elected by the Council itself from among the non-judicial mem-
bers of the Council”, which would “strike a balance between the necessary indepen-
dence of the Chairman and and the need to avoid potential aspirations towards
corporatism within the Council”>

When it comes to the elective members of the HJC, there are two things that need
to be rectified. First of all, the Constitution should stipulate that the composition of the
HJC should include different types of judges and at different levels (from the lowest to
the highest court, the judges of general and special jurisdictions). Moreover, a slight
increase in the number of respected jurists elected by the Assembly should be consid-
ered. It may be justly noted that practicing lawyers are favoured.?® The new consti-
tutional wording should not limit the choice of respected jurists just to two legal
professions, that of professors and lawyers.

Furthermore, the provision according to which out of six elected judges - the judg-
es with permanent tenure of office, one must be from the territory of an autonomous
province is questionable. The HJC should be a highly professional body which is
based on clear principles: 1) professional credibility of members; 2) their high mor-
al reputation in the professional community and in the society; 3) the ability of
strategic thinking and of decision-making.?® None of the aforementioned principles
have anything to do with members being from a particular territorial constituency.
Even if Serbia were a federation and not a unitarian state, the nature of the HJC
would not require the representation of federal (territorial) constituencies in this
body. In any case, the judicial system in the Republic of Serbia is uniform and there
is no justifiable reason to grant a special seat in the body in charge of guaranteeing
the independence and autonomy of the state’s courts to the constituencies with ter-
ritorial autonomy, which do not have their own courts. It seems more like another
“hypocritical” provision of the Constitution which is supposed to create an illusion
of the participation of the Autonomous Province of Vojvodina in the judiciary
(there is a similar one regarding the composition of the Constitutional Court).
Therefore, such a provision should be removed.

7 Venice Commission, Judicial Appointments, CDL-JD(2007)oo1rev.

28 “In this way, the Constitution expressly stipulates that the persons involved in a lucrative activity,
lawyers, who provide legal assistance for a reward, in addition to occupying political posts in the
Ministry of Justice, the parliamentary committee for the judiciary and other political bodies, which is
a political choice and as such it is not disputed now, should hold an office in a body which “guarantees
the independence and autonomy of the courts and judges’, the High Judicial Council. If, on the other
hand, the intent was to strengthen the Council legally, then we do not see the reason why other
“respected and prominent jurists”, who have passed the Bar Examination, should be discriminated
against and not allowed to become members of this body if they are not lawyers. As we do not belong
to a legal tradition of the countries which appoint lawyers as judges (the UK appoints barristers as
judges), it remains unanswered why the Constitution has singled out the profession of a lawyer. S.
Orlovi¢, ,,Stalnost sudijske funkcije vs. opsti reizbor sudija u Republici Srbiji‘, Annals of the Faculty of
Law in Belgrade, 2/2010, p. 183.

» B. Peri¢, ,Tenzije izmedu pravosuda i politike: da li najavljene izmjene Zakona o VSTV rjeSavaju
probleme?*, available at: http://www.fcjp.ba/templates/ja_avian_ii_d/images/green/Branko_Peric4.pdf.
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Therefore, the structure of the member judges of the Council should be based on the
criterion of function, fully reflecting the existing organisation of courts in the Republic
of Serbia. It is allowed not to adhere to the said principle to an extent which allows
reinforcement of a legitimate goal of equal representation of all courts. Therefore, ter-
ritorial representation, which under existing law is introduced as a political remedy
based on the respect of decentralisation and of the fact that the autonomous provinces
exist, should be replaced with, for instance, representation of all four state appellate
instances in the composition of the Council.

Finally, even if the composition of the H]C were to remain the same, the procedure
for electing its members would have to change in order to eliminate the pervasive influ-
ence of the National Assembly (and through the parliamentary majority, of the Gov-
ernment as well) in this area. “The members of the High Judicial Council are elected,
directly or indirectly, by the National Assembly, which merits criticism, since in
such a way the body which is supposed to be completely autonomous and highly
professional in its entirety is dependent on the National Assembly where the mem-
bers of parliament pass most of the decisions under the orders of the political party
or political coalition that has put them on their list of candidates for MPs in the first
place” Such a solution shows that the framer of the Constitution has not com-
pletely abandoned the election model for judges used in the 1990 Constitution. It is,
without a doubt, a confirmation that the constitutional definition of the High Judi-
cial Council as an “independent and autonomous body” is a mere proclamation
without any real content. In any case, criticism of such a provision for the election
of the members of the HJC should not lead to opting for another extreme solution
which would exclude the Assembly completely from the said process. Balanced
composition of the HJC implies a balanced procedure for the election of its members
whereby the judges would select judicial members, whereas non-judicial members
would be elected by the Assembly from a list of respected jurists proposed by profes-
sional and expert organisations. The Assembly should not elect the members of the
HJC by a simple majority, when the quorum is reached, but a qualified majority,
which would require a compromise between the majority and the opposition in order
to agree on a candidate.

Article 154 Jurisdiction of the High Judicial Council

Bearing in mind the definition of the H]C stipulated under Article 153, paragraph 1
of the Constitution, it may be said that the jurisdiction of this body has not been ade-
quately set forth. It should be redefined, in view of the comments of the provisions
opted for in the preceding articles, so that the H]C is responsible for electing judges and
relieving them of duty always (whether it be permanent tenure of office or the first ap-
pointment if this provision regarding the first appointment is kept), for electing the
presidents of the courts and the president of the highest instance court and rendering
of the decision on the termination of their office.

The issue of accountability of the HJC within the constitutional organisation of
the government should be somehow resolved. At the moment, the control mecha-
nism used by the political authorities is regulated by the Constitution and it is built

° R. Markovi¢, Ustavno pravo, Belgrade, 2012, p. 526.
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into the initial act, i.e. the procedure for electing and appointing the members of the
Council. However, if the independence of the HJC is secured through the rules on
the election and its structure, which would prevent political influence on the HJC,
the issue is raised regarding the Council’s accountability for the use of the powers
vested in it. Considering that this is a body which links the third branch of govern-
ment with the political authorities, it “answers”, in the broadest sense, solely to the
citizens and the profession. Consequently, it is necessary to introduce precise rules
on public access to the work of the Council, which would represent a powerful tool
for quality control of the Council’s work. On the other hand, the mechanism of the
right to file an appeal against the decision of the High Judicial Council with the
Constitutional Court offers additional guarantees, not just legal ones, but also guar-
antees of professional accountability of the Council. In the broadest sense, it is pos-
sible to apply here the rule on the right to a legal judge as the guarantee provided to
all those who are subject to the jurisprudence of the said specialised state body: a
guarantee to request a court decision and a guarantee against unauthorised interfer-
ence with the work of the judiciary. Finally, the accountability of the HJC may be
secured even if the term of office of its members is limited, in which case the said
term should exceed the term of office of the representatives of political authorities,
which means at least six years. A limited term of office strengthens its accountabil-
ity in the broadest possible sense: by being held accountable by the citizens and legal
profession after the term of office stipulated by the Constitution expires.

IV PUBLIC PROCECUTOR’S OFFICE
IN SERBIAN CONSTITUTION (2006)

1. GENERAL COMMENTS

Unlike the courts, the public prosecutor’s offices are not always the subject mat-
ter of the Constitution. There are constitutions which regulate the public prosecu-
tor’s office in detail, those that just stipulate that the organisation of the public pros-
ecutor’s office would be regulated by a specific law and there are those which do not
contain a single provision on the public prosecutor’s office. The 2006 Constitution
of the Republic of Serbia belongs to the first category as it contains pretty detailed
provisions on the public prosecutor’s office.

For the main part, in terms of the content and nomotechnics, the objections di-
rected to the regulation of the judiciary apply to the public prosecutor’s office as well.
There are three general comments that need to be underlined.

First of all, the position of the public prosecutor is no longer permanent as it used
to be according to the 1990 Constitution of the Republic of Serbia. On the other hand,
the deputy public prosecutors, who are not autonomous holders of powers performing
the duties of the public prosecutor’ office, are elected to serve first three years and then
to a permanent office. Such provisions should be re-examined.

Secondly, State Prosecutors’ Council (SPC), a state body whose relationship with
the public prosecutor’s office mirrors the relationship between the HJC and the ju-
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diciary, is established. The fundamental objection regarding this body is that its con-
stitutional definition is not in accordance with its jurisdiction at all. According to the
constitutional definition, it is an autonomous body which secures and guarantees
the independence of public prosecutors and deputy public prosecutors in accor-
dance with the Constitution. The jurisdiction of the SPC refers solely to the deputy
public prosecutors so the question is raised how this body can secure and guarantee
the independence of the public prosecutors.

Thirdly, the election procedure for the public prosecutors which is split between the
National Assembly and the Government (they are elected by the National Assembly at
the proposal of the Government) does not offer any guarantees of the independence of
the public prosecutor’ office from political factors.

2. COMMENTS ON PARTICULAR CONSTITUTIONAL PROVISIONS

Article 156 Public Prosecutor’s Office: Status and Jurisdiction

“Public Prosecutor’s Office shall perform its function on the grounds of the Con-
stitution, Law, ratified international treaty and regulation passed on the grounds of
the Law”

This provision, unlike similar provisions on the courts, does not mention gener-
ally accepted rules of the international law. If the generally accepted rules of the
international law remain with regard to the courts, then they should be added with
regard to the public prosecutor’s offices as well.

Article 158 The Republic Public Prosecutor

“The Republic Public Prosecutor shall be elected by the National Assembly, on
the Government proposal and upon obtaining the opinion of the competent com-
mittee of the National Assembly.” (paragraph 2)

The point of contention is, first of all, whether the provision according to which
public prosecutors and, consequently, the Republic Public Prosecutor are elected by the
National Assembly should be kept. It should be considered to put this under the juris-
diction of the State Prosecutors’ Council (SPC) to correspond with the HJC's role. It is
particularly problematic to carry out the election at the proposal of the Government,
i.e. the executive power. Such a provision, without a doubt, needs to be removed.

“The Republic Public Prosecutor shall be elected for the period of six years and
may be re-elected” (paragraph 3)

Venice Commission has expressed an objection only in part which refers to the
possibility of re-election, citing that such a possibility does not exist with regard to
the President of the Supreme Court of Cassation. It seems that the election of the
Republic Public Prosecutor for a limited term in office (of six years) is debatable. It is
unclear why the position of the public prosecutor is not permanent, the way the judge’s
tenure is.

“Tenure of office of the Republic Public Prosecutor shall terminate if he/she is
not re-elected, at his/her own request, upon coming into force of legally prescribed
conditions or upon relief of duty for reasons stipulated by the Law.” (paragraph 4)
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The same criticism may be applied to this provision as to the provision regarding
the judges and the president of the courts since the grounds for the termination of
office and reasons for the relief of duty are deconstitutionalised. Therefore, the
grounds for the termination of office and for the relief of duty of a public prosecutor
should be specified under the Constitution.

“The decision on termination of tenure of office of the Republic Public Prosecu-
tor shall be adopted by the National Assembly, in accordance with the Law, bearing
in mind that it shall pass a decision on relief of duty at the Government proposal”
(paragraph 5)

Here, too, it should be considered whether the decision on the termination of
tenure of office of the Republic Public Prosecutor should be passed by the National
Assembly whereas the role of the Government should definitely be eliminated.

Article 159 Public Prosecutors and Deputy Public Prosecutors

There are several provisions under this Article which are not sound or logical.
The election of all public prosecutors by the National Assembly, at the Government’s
proposal, is a provision which should be replaced with an election carried out by the
SPC. As has already been mentioned above, restoring permanent tenure of office for
the public prosecutors should be taken into consideration.

As has already been mentioned under general comments, the provision which
deals with deputy public prosecutors is illogical. They are first elected by the Na-
tional Assembly for a period of three years and subsequently, they are elected by the
SPC for a permanent tenure of office. It is neither clear why the SPC should elect
only the deputy public prosecutors for a permanent tenure of office, nor why the
deputies are guaranteed permanent tenure after their first election whereas this is
not the case with the public prosecutors.

Article 161 Termination of Public Prosecutor’s and Deputy Public Prosecu-
tor’s Tenure of Office

Just as it was done with regard to judges, the conditions under which tenure of
public prosecutor’s office is terminated (except in cases when the tenure of office is
terminated due to a resignation — upon his/ her request) and the reasons for the
relief of duty have been deconstitutionalised. Grounds (conditions) for the termina-
tion of public prosecutor’s tenure of office and the reasons for his/her relief of duty must
be stipulated by the Constitution.

This Article is just another example of poor nomotechnics typically found in the
Constitution. Under paragraph 5 of this Article there is no need to repeat what has
been in part said under paragraph 1 (“... grounds and reasons for the termination of
the tenure of office of the Public Prosecutor and the Deputy Public Prosecutor shall
be regulated by the Law”).

Article 164 Status, Composition and Election of the State Prosecutors’ Council

The same objections and comments which have been expressed regarding the
corresponding Article which deals with the HJC may apply here. Therefore, there is
no need to reiterate them.



38 Testimony - Preparation for the Changes to the 2006 Constitution and the Legal Profession

Article 165 Jurisdiction of the State Prosecutors’ Council

As has been stressed in the aforementioned general comments, the jurisdiction
of the SPC refers solely to the electoral powers regarding the deputy public prosecu-
tors and the procedure of rendering a decision on the termination of the tenure of
office of the deputy public prosecutors. This body performs other duties stipulated
by the Law but it is obvious that they may not be related to the public prosecutors,
since the Constitution does not mention such duties at all. Therefore, unlike the
HJC for which it may be said that it has a partially adequate scope of constitutional
jurisdiction, in view of its position and role as defined by the Constitution, the SPC
is a state body whose constitutional jurisdiction is not in accordance with its constitu-
tional definition for the most part. Therefore, its jurisdiction should be completely re-
defined in accordance with the aforementioned comments on particular Articles.

V THE RELATIONSHIP BETWEEN THE COURTS
AND THE CONSTITUTIONAL COURT

From the point of view of constitutional organisation of the judiciary, and espe-
cially through the lens of guarantees of the independent judiciary, the issue of the
relationship between the courts and the Constitutional Court is raised. The provi-
sion on the institutional protection of human and minority rights and freedoms
guaranteed by the Constitution (Article 170) is key. Constitutional appeal is regu-
lated as a special legal institute under the sixth section of the Constitution which
deals with the Constitutional Court. Constitutional appeal contains basic elements
of the textbook definition (what is being protected, the contested issue, the nature
of the violation and subsidiarity) but regulation of a number of important issues has
been omitted, which was justly criticised in the professional circles.

The fundamental flaw of such an approach to legislation of the issue lies in the
fact that the writers of the Constitution have left it to the legislators to regulate this
sensitive area of constitutional protection of human rights and rights of the mi-
norities, which have been proclaimed as the fundamental principle of the rule of
law (Article 3). This has affected the jurisdiction of the Constitutional Court (it has
not been explicitly defined by a list of competences of the Constitutional Court,
Article 167) as well as the relationship of the Constitutional Court with other courts
under the system of separation of powers.

We are going to underline first some general views on the constitutional appeal
which can be encountered in theoretical writings regarding constitutional law.
Bearing in mind the objective of this analysis, authors and their works, which served
as the basis of this theoretical overview, shall not be cited but, for the purpose of
copyright protection, the works of professor dr Irena Peji¢ may be consulted, one of
the undersigned authors of this analysis who has researched this issue more exten-
sivelyand whose works cite the views of other authors as well.»

3 L. Pejié, ,,Ustavnosudska zastita osnovnih prava: ustavna Zalba u Srbiji, Pravni Zivot, Journal for
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In the broadest sense, the Constitutional Courts provide the protection of hu-
man rights through the use of their competences to assess whether the normative
acts comply with the Constitution thus interpreting the constitutional provisions as
a part of abstract review of constitutionality. The system of Constitutional Court’s
review should provide basic guarantees in a state governed by the rule of law. The
Constitutional Court is allowed to interpret the constitutional norms in accordance
with the theory of “an open constitutional norm” and to assess what actions of the
government are necessary, appropriate and not extreme according to the principle
of proportionality. In order to strike the right balance when assessing constitution-
ality, the Court is expected to decide which value should prevail, or to put it more
simply, to ensure that the greatest “benefit” is achieved “at the lowest cost”

In order to establish effective legal protection of human rights, a constitutional
appeal is guaranteed in many so-called new constitutional democracies (in the
Czech Republic, Slovakia, Hungary, Russia, Poland, and among former Yugoslavian
Republics in Slovenia, Croatia, Macedonia and Montenegro). Establishing the pro-
tection of the rights through a constitutional appeal before the Constitutional Court
fits in with the European system of protection in accordance with the European
Convention on human rights. European Court of Human Rights deals with the re-
quests for protection only after all of the available instruments of legal protection
have been exhausted in the national system in question. According to the European
Convention, the European Court “may only deal with the matter after all domestic
remedies have been exhausted, according to the generally recognised rules of inter-
national law, and within a period of six months from the date on which the final
decision was taken.” (Article 35, paragraph 1). Under a national legal system, consti-
tutional appeal represents a special instrument of legal protection with characteris-
tics of an extraordinary legal remedy, which ensures a well-rounded protection of
human rights under the constitutional order.

The Constitutional Court comes into direct contact with courts by taking under
consideration constitutional appeals. Consequently, this leaves room for the emer-
gence of a special kind of conflict or some type of rivalry between them. The Con-
stitutional Court, however, does not treat the courts as “a high” or “the highest”
court instance. Although it re-examines the court decisions in a way when deciding
the constitutional appeals, the Constitutional Court should limit its examination to
just the so-called constitutional issue, i.e. the issue of protection of the right guaran-
teed by the Constitution. The fact that the Constitutional Court does not decide the
case which has been decided on by the court and that it cannot replace the court
decision with its own decision shows that there is no subordination in their rela-
tionship. The review by a Constitutional Court as “the review of the appreciation
and understanding” of the constitutional law means that, when acting on constitu-

Legal Theory and Practice (Monothematic issue: Law and Freedom (Pravo i sloboda)), Belgrade, No.
14, Vol. VI, 2007; 1. Peji¢, ,Garancije ljudskih prava u nacionalnom poretku: ustavnosudska zastita®,
Proceedings of the International Scientific Conference — Constitutional and International Legal Guaran-
tees of Human Rights (Ustavne i medunarodnopravne garancije ljudskih prava), (ed. Zoran Radivojevi¢),
Nis; Publications Centre of the Faculty of Law, 2008.
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tional appeals, the Constitutional Court does not examine the procedure and how
the courts have rendered their decisions, instead it is its task to examine what was
the understanding of the constitutional law by the court in question. Therefore, it is
assumed that the applicable law is the so-called constitutional law and the province
of other branches of law are not taken into consideration (for instance, criminal or
civil law). The Constitutional court reviews “constitutional legitimacy”, so even
when the constitutional appeal is the result of a civil or criminal dispute, the Con-
stitutional Court is limited just to those issues regarding court’s actions which are
related to a potential violation of the constitutional law. The third relevant charac-
teristic in the relationship between the Constitutional Court and other courts refers
to the fact that the Constitutional Court does not replace a court’s decision which
was challenged by a constitutional appeal with its own decision. The Constitutional
Court’s decision may lead to a new rendering of the decision of the court on the
same issue if it is found that constitutional law has been violated.

Based on these generally outlined theoretical views, it could be said that the
legislator’s task was difficult as it was necessary to reconcile both aspects of the con-
stitutional appeal: effective legal protection of the human rights in a national legal
order and preservation of the separation of powers according to which the judiciary
is independent, while the Constitutional Court occupies a special area in terms of
organisation and its function.

Firstly, effective legal protection of human rights and the rights of minorities
implies that the Constitutional Court may re-examine individual acts and actions of
the state authorities, including the court judgments, when there is a violation of a
particular right guaranteed by the Constitution. To be specific, the protection would
be practically devoid of content if such a mechanism would fail to include court
decisions and if its application would be limited just to enactments by administra-
tive authorities (considering that there is a possibility of initiating an administrative
dispute, the scope of the protection afforded by the Constitutional Court would be
considerably limited). If the court decisions were to be excluded, the following issue
would arise: Would the European Court of Human Rights be able in such a case to
respond to all of the complaints of our citizens and what would be the position on
the “effective” system of national protection in Serbia? There is no room for any di-
lemmas with regard to constitutional wording that a constitutional appeal may be
filed “against individual acts or actions of the state authorities” and that it may refer
to all of those who participate in the application and implementation of general acts,
which means administrative authorities and the judiciary.* This does not exclude a

2 This is also the position taken by the Constitutional Court which declared as unconstitutional the
provision of the Law on Amendments and Supplements to the Law on the Constitutional Court (Ar-
ticle 89, para. 2) at the beginning of 2013, which excluded court decisions from being challenged by a
constitutional appeal (“When the Constitutional Court finds that the challenged individual act or ac-
tion violates or denies a human or minority right or freedom guaranteed by the Constitution, it may
annul the individual act unless it is a court decision etc”) After the decision of the Constitutional Court
was passed (Official Gazette of the Republic of Serbia’, No. 18/ 2013), Article 89, paragraph 2 reads:
“When the Constitutional Court finds that the challenged individual act or action violates or denies a
human or minority right or freedom guaranteed by the Constitution, it may annul the individual act,
prohibit the continuation of such actions or order taking other measures or actions that eliminate the
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possibility of finding a more precise definition of what is subject to a constitutional
appeal, when the Constitution undergoes its next revision. The same goes for the pro-
visions under Article 145, paragraphs 3 and 4 (“Court decisions shall be obligatory
for all and may not be subjected to extrajudicial review.” - “A court decision may
only be re-examined by a competent court in the proceedings stipulated by the
Law””). Although it is clear that the phrase “extrajudicial review” aims to prevent
political re-examination of court decisions and not the re-examination by the Con-
stitutional Court in part which is related to potential violations of the human rights
guaranteed under the Constitution, it should be explicitly stated under the consti-
tutional norm. Therefore, just as it was done with regard to the exception entitled
“amnesty and pardon’, it should be explicitly stated that there is a possibility of re-
examination of the court decision by the Constitutional Court based on the consti-
tutional appeal filed due to a violation of the right guaranteed by the Constitution.
Secondly, the constitutional guarantees of the rule of law, among which the sep-
aration of powers and the independence of the judiciary occupy the most promi-
nent place, require a rational provision regarding the effect the decision of the Con-
stitutional Court on a constitutional appeal should take. The task of the Constitu-
tional Court is to resolve a particular “constitutional issue” whether the right guar-
anteed by the Constitution has been violated, after which it is left to the competent
court to resolve the dispute in question, i.e. the legal issue which was being decided
on in the court’s judgment, in accordance with the decision rendered by the Consti-
tutional Court.® It is the court that has the power and the obligation to re-examine
the contested issue and render its judgment in compliance with the position of the
Constitutional Court on the protection of constitutional rights. This means that the
Constitutional Court could uphold the constitutional appeal, when it finds that an
individual act has violated human rights or rights of the minorities, and annul the
said act in its entirety or in part and return it for a new decision to the competent
authority. The competent authority should immediately (and not later than within
60 days) deal with the matter while taking into account the legal reasons the Con-
stitutional Court has cited in its decision. Due to a possibility of violating the right
to a trial within reasonable time, the law should prescribe other deadlines for ac-
tions by the competent authority pursuant to the Constitutional Court’s decision.
The existing legal formulation which refers to “annulling” individual acts does
not comply with the basic function of the Constitutional Court as the “quardian of the
Constitution”. In addition to ensuring the protection of constitutionality and legality,
the Constitutional Court must take into account the legal security of the citizens. In
that sense, the decision of the Constitutional Court should have the effect of cassation
which consists of annulling individual acts by state authorities.

harmful consequences of the violation or denial of guaranteed rights and freedoms and determine the
manner of just satisfaction of the appellant.”

% The Constitutional Court has been criticised for acting as the highest instance court in its past
practice, as the court of the fourth instance, since it did not provide only the analysis of the constitu-
tional provisions, but also embarked on interpreting the regulations related to substantive law which
govern the court proceedings. See: P. Trifunovi¢, ,,Sudska odluka i ustavna Zalba“, taken from the Su-
preme Court of Serbia's Bulletin of Court Practice, No. 3/2009, Intermex, Belgrade
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VI CONCLUSIONS

The wording of Article 4, paragraph 3 of the Constitution (“Relationship be-
tween the three branches of government shall be based on balance and mutual
control”) provides the grounds for a solution which splits the decision on the
election of judges between the National Assembly and the High Judicial Coun-
cil, in doing so, this important guarantee of independent status of the courts is
exempted from the full jurisdiction of the judiciary. In order to rectify this, it is
necessary to do one of the two things: expunge Article 4, paragraph 3 from the
Constitution or rephrase it so that it reads “relationship between the legislative
and the executive powers shall be based on the balance and mutual control”;
The principles of the judiciary should be defined more precisely and in a more
systematic way. They should be defined in such a way that the beginning of the
section cites (under several articles) fundamental constitutional guarantees
(institutional and personal) which regulate the status of courts and judges in-
stead of spreading them out across the whole section.

The name of the Supreme Court of Cassation is a contradiction in terms. The
former name of the court should be restored — the Supreme Court;

The Presidents of the Courts, as well as the President of the highest instance
court should be elected by the High Judicial Council. It might be appropriate,
when it comes to electing the president of the highest instance court that the
HJC should decide based on a qualified majority of the vote (e.g. two-thirds
majority). These organisational issues do not have to be regulated by the Con-
stitution. They are the subject matter of an organisational judicial law. In view
of the aforementioned, it would be perfectly acceptable to expunge the whole
article on the President of the Supreme Court of Cassation and proposed pro-
visions could be moved to an appropriate piece of legislation;

With regard to the election of a judge for a period of three years, there are two
options for the future revision of the Constitution: institutionalisation of the
first appointment in a way that protects the independence of a judicial office
more effectively and prevents the politicisation of the said office or elimination
of such a provision. If it is opted for the first alternative, a stronger guarantee of
the independence of judicial office requires an extension of the first tenure of
office from three to five or six years. Moreover, the judges might automatically
be given a permanent tenure of office after the said initial period in office ex-
pires, while an independent body, High Judicial Council, would be allowed to
draw attention, within a relatively short time interval, to the fact that there are
legally stipulated reasons which indicate that a certain individual is not worthy
to perform a judicial office and relieve the said person of duty. The powers of
the “temporary judges” should be restricted so that they are not allowed to
render final decisions on their own. “Temporary” judges would be elected by
the HJC, which would also decide other status issues whereas such decisions
could be subject to an appeal filed with the Constitutional Court. The second
alternative, i.e. the elimination of the first appointment of judges, although it
has not been stipulated under the National Strategy for the Reform of the Judi-
ciary (2013-2018), should be seriously considered, especially in view of the po-
sition of the Venice Commission on this issue;
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All of the judges, regardless of the fact whether they are being elected to the
office for the first time, for a limited period or they are being given permanent
tenure of office, should be elected by the High Judicial Council;

The grounds for the termination of a judge’s tenure of office and the reasons for
the relief of duty should be reconstitutionalised. The reasons for a relief of judi-
cial duty in particular should be defined more restrictively, so that the judges
would not be left “defenceless” The use of legal standards, such as “unconscien-
tious” actions, regarding such sensitive issues certainly do not offer a guarantee
of judicial independence;

In accordance with the goals of the protection of judges through the use of im-
munity, the provision on substantive immunity should be clarified by intro-
ducing a phrase “for an opinion expressed during the court proceedings and
for voting in the process of rendering a court decision”;

If conflict of interests in the realm of “private interest” may be regulated by an
appropriate law applicable to all state officials as it requires precise and detailed
citing of grounds for establishing such an interest, it is then expected that the
Constitution should regulate the area of so-called political incompatibility by
specifying all the public offices which are incompatible with the performance
of judicial function.

Although, upon comparative analysis, judicial councils may be found else-
where which do not include the Minister of Justice as a member, this solution,
which includes the Minister of Justice in the composition of the HJC, may be
kept. His/ her participation in the work of the HJC should be modified so that
the Minister is a member in “limited capacity” He/ she would not have the
power to decide on matters which concern the transfer of judges and imposing
disciplinary measures. The Minister could be involved when budgetary issues
are being discussed, i.e. income and expenditure of the judiciary.

As far as the President of the competent parliamentary Committee is con-
cerned, his membership in the HJC is redundant. Upon redefining the compo-
sition of the HJC by the Constitution, the President of the competent parlia-
mentary Committee should be left out from its membership;

The President of the Supreme Court of Cassation should be included in the
composition of the HJC but without automatically assigning him/her the posi-
tion of the president of this body. The President of the HJC should be elected
by the members of the HJC.

The structure of member judges of the Council, should be based on the crite-
rion of function, fully reflecting the existing organisation of courts in the Re-
public of Serbia. It is allowed not to adhere to the said principle to an extent
which allows reinforcement of a legitimate goal of equal representation of all
courts. Therefore, territorial representation, which under existing law is intro-
duced as a political remedy based on the respect of decentralisation and the
fact that the autonomous provinces exist, should be replaced with, for instance,
representation of all four state appellate instances in the composition of the
Council.

Balanced composition of the HJC implies a balanced procedure for the election
of its members whereby the judges would select judicial members, whereas
non-judicial members would be elected by the Assembly from a list of respect-
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ed jurists proposed by professional and expert organisations. The Assembly
should not elect the members of the HJC by a simple majority, when the quo-
rum is reached, but a qualified majority, which would require a compromise
between the majority and the opposition in order to agree on a candidate.
Bearing in mind the definition of the HJC stipulated under Article 153, para. 1
of the Constitution, it may be said that the jurisdiction of this body has not
been adequately set forth. It should be redefined so that the HJC is responsible
for electing judges and relieving them of duty always (whether it be permanent
tenure of office or the first appointment if this provision regarding the first ap-
pointment is kept), for electing the presidents of the courts and the president of
the highest instance court and rendering of the decision on the termination of
their office.

It is debatable whether the provision according to which public prosecutors
and, consequently, the Republic Public Prosecutor, are elected by the National
Assembly should be kept. It should be considered to put this under the juris-
diction of the State Prosecutors’ Council (SPC) to correspond with the HJC’s
role. It is particularly problematic to carry out the election at the proposal of
the Government, i.e. the executive power. Such a provision, without a doubt,
needs to be removed.

Restoring permanent tenure of office for the public prosecutors should be con-
sidered.

Grounds for the termination of office and for the relief of duty of a public pros-
ecutor should be stipulated by the Constitution;

Deputy Public Prosecutors should be elected by the SPC regardless of the fact
if they are being elected for the first time, for a limited period of time, or for a
permanent tenure of office;

The SPC is a state body whose constitutional jurisdiction is not in accordance
with its constitutional definition for the most part. Therefore, its jurisdiction
should be completely redefined in accordance with the aforementioned com-
ments on particular Articles.

The SPC must be restructured bearing in mind the suggestions given in this
analysis regarding the HJC.

There is no room for any dilemmas with regard to constitutional wording that
a constitutional appeal may be filed “against individual acts or actions of the
state authorities” and that it may refer to all of those who participate in the ap-
plication and implementation of general acts, which means administrative au-
thorities and the judiciary. This does not exclude a possibility of finding a more
precise definition of what is subject to a constitutional appeal, when the Con-
stitution undergoes its next revision.

In Belgrade, 2014 Professor dr Irena Peji¢

Professor dr Vladan Petrov
Professor dr Darko Simovié
Professor dr Slobodan Orlovié
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25 August 2017

THE JUDGES’ ASSOCIATION OF SERBIA
COMMENTS ON THE PROPOSED CONCEPTS
AND CONCEPT PROPOSALS FOR AMENDMENTS
TO THE CONSTITUTION OF THE REPUBLIC OF SERBIA

1. Introductory remarks

Remaining consistent with its proposals for amending the Constitution of the
Republic of Serbia (hereinafter: “the Constitution”) in the part concerning the judi-
cial branch, which were proposed to the Ministry of Justice on 30/06/2017, adding
to the conclusions of the first round table organized on 21/07/2017 by the Ministry,
in cooperation with the Office for Cooperation with Civil Society, regarding the
proposals tabled by civil society organizations, the Judges’ Association of Serbia
(hereinafter: “the Judges’ Association”) hereby makes the following remarks:

With regard to the proposal of possible amendments to the Constitution, the
proposals of all professional associations (Judges Association, Prosecutors’ Asso-
ciation, YUCOM, Belgrade Center for Human Rights, CEPRIS), as well as other
non-governmental associations, are essentially identical or in mutual agreement.

Of the presented proposals for amending constitutional provisions concerning
the judicial authority, including those of the Judges’ Association, the only funda-
mentally different proposals were tabled by the so-called Rule of Law Academic
Network ROLAN (hereinafter: “the Network”)!.

It is true that certain proposals of the Network, supported by the Judges’ Asso-
ciation and other professional and non-governmental associations and probably
embraced by other players, such as the suggestions to revoke the so-called trial term
for judges, for the High Judicial Council (hereinafter: “HJC”) to elect and dismiss
judges, to abandon the election of HJC members from autonomous provinces, the
proposal to ban representatives from the judicial and executive branch or attorneys
at law from membership in the HJC, to forbid members of the HJC from being
members of political parties, as well as to restore the old name of the highest court
— Supreme Court of Serbia. However, the Network presented a series of other pro-
posals, which the Judges” Association finds unacceptable.

Given that the potential concepts proposed by the Network, were already been
put forward by the representatives of the executive branch in previous years, on dif-
ferent occasions and in written materials, the Judges’ Association paid particular

' According to information available on the website of the Ministry of Justice, the members of the
ROLAN network are the Institute for Criminological and Sociological Research, the Serbian Associa-
tion for Criminal Law Theory and Practice, the Europius Citizens’ Association and the Alumni Club of
the Judicial Academy.
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attention to them, especially since it finds that they might threaten the indepen-
dence of judges and the judiciary. Therefore, the Judges Association will, in this
paper, present the reasons why it believes that these proposals should not be ac-
cepted. In developing this paper, the Judges’ Association used, without specific ref-
erence, its publications?, as well as parts of already published analyses and scientific
papers of its members, with their consent.

2. The main problems in the judicial system - misconceptions
2.1. Absence of checks and balances of the three powers

In the text® accompanying the proposals of the Network, the authors recognize
that the principles of separation of powers and independence of the judiciary, en-
shrined in Article 4 of the Constitution, represent, in the Republic of Serbia, “the
greatest challenge for establishing a mutual equilibrium™ between the three branches
of power. Starting from such a statement, all matters have been analyzed, in the rest
of the text, not from the aspect of an independent judiciary in a system of separa-
tion of powers, but from the angle of checks and balances between the three powers.

Although it is common knowledge that judicial independence in Serbia is threat-
ened by other branches of power, although it does not, in any way whatsoever, re-
strict the functioning of the legislative or executive branch, the paper considers the
guarantees of judicial independence as ‘a means of establishing a system that guar-
antees a balance between the branches of power and averts a wrongful interpretation
and/or misapplication of the concept of judicial independence.

2.2. Absence of the Acquis and the power of the government
to choose the concepts

The said paper also recognizes the “absence of the Acquis in Chapter 23, which,
among other things, deals with the reforms of the justice system™, as well as that can-
didate states have been vested with the freedom to choose, among several accept-
able solutions, the ones that fit them best, although that freedom of choice is often
illusory and “undermined by selective application, namely the interpretation of the
relevant standards by the European Commission itself””.

While it is said that “several dozen international documents, adopted by the rele-
vant bodies of the United Nations (hereinafter: “UN”), the Council of Europe (herein-
after: “CoE”) and European Commission (hereinafter: “EC”) were used as a source of

> The publications of the Judges’ Association are posted at http://sudije.rs/index.php/o-nama/164
-publikacije/9s5-publikacije.html.

3 The organization of the Justice System in the Republic of Serbia in the context of constitutional
changes — An analysis of EU standards and proposal of possible amendments to the Constitution, ac-
cessed on 04/08/2017.

+ Ibid, page 6.

5 Ibid, page 7.

¢ Ibid, page 6.

7 Ibid, page 6.
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EU standards™, the text mainly invokes documents of the CoE Venice Commission
(hereinafter: “VC”) as a source, as well as the VC itself, as the most relevant inter-
preter of European standards.

We often had the opportunity, in the last couple of years, to hear from represen-
tatives of the executive and other politicians similar ideas — about the need to re-
strict the judicial power in order to establish a system of checks and balances; as
well as about the possibility (right) of the candidate state, in the absence of Euro-
pean acquis for the judiciary, to choose a specific concept among those applied in
European countries.

In view of such assumptions, frequently “promoted” by the politicians, we may
conclude that the latter think that too much attention is paid to the need for the
judiciary to be independent. On the other hand, they seem to believe that these
same judges are insufficiently accountable and efficient, that they are unpredictable
(due to inconsistent case-law) and illegitimate (since they are not elected by the
citizens and “isolated” within their own guild). Meanwhile and in opposition to the
above statements, it may be inferred that the political powers, (legislative and ex-
ecutive) while not being in the position to really intervene and “repair” such “over-
ly independent” and “alienated” judicial branch, intend to introduce “reforms” and
perhaps even constitutional changes in order to finally remedy the problems they
are convinced to exist in the judiciary.

3. The principal problems in the judiciary

As opposed to the problems with the judiciary, as formulated above, the Judges’
Association is of the opinion that there are three principal problems with the func-
tioning of the judicial branch: insufficient (institutional and actual) independence
of the judiciary, deficient training of judges (especially permanent training) uneven
caseload at the level of different courts, but also between judges.

All the remaining problems in the Serbian judiciary, including slowness, backlog
of old cases and inconsistent case-law stem from the aforementioned three. There-
fore it is necessary to deal with these three main issues. After the conditions for
greater independence, better training and a more equitable caseload allocation are
created, the effectiveness, predictability and access to the court system will be im-
proved, which, in turn, will increase the citizens’ trust in the judiciary.

The essentially identical position stems from Opinion 17(2017) of the Consulta-
tive Council of European Judges of the CoE (hereinafter: “CCJE”) on the evaluation
of judge’s work, the quality of justice and respect for judicial independence: “The
Consultative Council of European Judges (CCJE) has paid constant attention to two
fundamental matters. First, the protection of judicial independence® and secondly,
ways of maintaining and improving the quality and efficiency of judicial systems.*“
(Paragraph 1.). This Opinion sublimates all the relevant documents pertaining to
the evaluation of judges’ work: This Opinion has been prepared on the basis of previ-

8 Ibid, page 2.

9 See the CCJE Opinion number 1(2001).

© See CCJE Opinions number 3(2002), number 4(2003), number 6(2004), number 11(2008), num-
ber 14(2011).
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ous CCJE Opinions and the Magna Carta of Judges (2010) and the relevant instru-
ments of the Council of Europe, in particular the European Charter on the Statute for
Judges (1998) and Recommendation (CM/Rec(2010)12) of the Committee of Ministers
on judges: independence, efficiency and responsibilities (hereafter Recommenda-
tion (CM/Rec(2010)12). It also takes account of the United Nations Basic Principles on
the Independence of the Judiciary (1985), the Bangalore Principles of Judicial Conduct
(2002), the General Report" of the International Association of Judges (IA]) (2006)
(hereafter IA] General Report), the OSCE Kyiv Recommendations on Judicial Inde-
pendence in Eastern Europe, South Caucasus and Central Asia (2010) - Judicial Ad-
ministration, Selection and Accountability (hereafter Kyiv Recommendations), and
the Report of 2012-2013 of the European Network of Councils for the Judiciary (ENCJ)
on minimum standards regarding evaluation of professional performance and irre-
movability of members of the judiciary (hereafter ENC] Report). The Opinion takes
account of the member states’ replies to the questionnaire on the individual evaluation
and assessment of functioning judges and of a preparatory report drawn up by the
expert appointed by the CCJE, Ms. Anne SANDERS (Germany)“.

3.1. Insufficient independence

The insufficient independence of judges and courts is evident in the daily work-
ings of the courts and judges, which are defenseless against the mostly unfounded
populist and demagogic attacks by politicians and insufficiently independent and
professional media, manipulated by these same politicians. However, the insuffi-
cient independence of the courts and judges also exists at the normative level.

The concepts enshrined in the Constitution have cemented the influence of both
the legislative and executive branch on the judiciary. Undue political influence on
the courts is made possible, inter alia, by the constitutional provisions concerning
the powers of the National Assembly to elect first-term judges, as well as to elect the
presidents of the courts and all members of the HJC, which, in turn, elect judges for
a permanent term. It’s also enabled by the fact that the members of the HJC are “ex
officio” the current politicians — representatives of the legislative and executive
branch (the Chairman of the Judiciary Committee of the National Assembly and
the Minister of Justice)®s.

Furthermore, the insufficient independence of the courts at the constitutional
level has also been made possible by the existence of the so-called “trial” term of
three years for first-term judges, in the absence of constitutional reasons for the
termination of the judge’s office and for the dismissal of judges, as well as in the lack
of material guarantees for judges and courts, which are the foundation and guaran-
tee of judicial independence™.

" The title of that report “How can the appointment and assessment (qualitative and quantitative)
of judges be made consistent with the principle of judicial independence?“ See at http://www.iaj-uim.
org/iuw/wp-content/uploads/2013/02/I-SC-2006-conclusions-E.pdf .

2 Opinion number 17(2014) CCJE, paragraph 7 (paragraph 3).

% Opinion number 405/2006 on the Constitution of the Republic of Serbia CDL-AD(2007)004
from 19/03/2007 paragraphs 65 and 0.

4 Ibid, paragraphs 64 and 66.
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Amendments to the Constitution are, in this regard, necessary, provided that the
right conditions are met. In the Report on Judicial Independence CDL-AD (2010)
004 dated 16/03/2010, the Venice Commission said in paragraph 82 that standards
should be respected by states in order to ensure internal and external judicial inde-
pendence, with the following standard topping the list: “The basic principles rele-
vant to the independence of the judiciary should be set out in the Constitution or
equivalent texts. These principles include the judiciary’s independence from other
state powers, that judges are subject only to the law, that they are distinguished only
by their different functions, as well as the principles of the natural or lawful judge
pre-established by law and that of his or her irremovability”

However, independence may not be gained by merely a constitutional proclama-
tion, as evidenced by the fact that, while the Constitution guarantees them the per-
manence of judicial office, only 52% of judges in Serbia believe they are truly inde-
pendent. The judges are convinced that their independence could be better ensured
in the existing legal framework if only the requisite political will existed. The legal
concepts governing the status of judges and the functioning of courts are intruding
deeply in the independence of courts and judges. Court presidents are vested with
too much power, even the conditions for their retirement are different (if they fulfil
the criteria for old-age retirement, they remain in office until the end of their term),
the Justice Minister is empowered with adopting the Rules of Court Procedure, as
well as to set out the framework criteria for the necessary number of staff and de-
cide about the procedure of recruiting court trainees. The involvement of the execu-
tive branch in the Managing Board of the Judicial Academy (JA) is especially prob-
lematic, as well as its direct institutional and practical influence on the JA. In order
to remedy such a situation in terms of boosting judicial independence, it is not
necessary to wait for amendments. The Rules of Court Procedure, a very important
document for the workings of the judiciary, could be adopted by the Supreme Court
of Cassation (i.e. the President of that Court) subject to prior opinion of all judges
of that court, instead of having it adopted by the Justice Minister (as it is currently
the case). Furthermore, the current tasks of the President of the Court could be car-
ried out by a collective body, which would include the President, as well as the
judges elected by their peers in the court, etc. “Experience nonetheless shows that in
many countries, the best institutional concepts cannot work without the good will of
those accountable for their implementation and enforcement. The fulfilment of the
existing standards is therefore at least as important as setting new ones. >

3.2. Insufficient competence

Competence is the necessary requirement for judicial office and, in addition to
integrity of judges, it is one of the main criteria for someone to become a judge. The
Judges” Association shares to the position of CCJE that: “The rule of law in a democ-
racy requires not only judicial independence but also the establishment of competent
courts rendering judicial decisions of the highest possible quality”® Judges perform a

5 Venice Commission Report on the Independence of Judicial Systems, Part I: Independence of
Judges, CDL-AD(2010)004, Study number 494/2008 from 16/03/2010, paragraph 10.

' Opinion number 17. CCJE on the Evaluation of Judges’ Work, the Quality of Justice and Respect
for Judicial Independence, paragraph 1.
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very important function, which needs them to be competent and to have integrity.
The Judges’ Association shares the position of CCJE from Opinion number 17(2014),
paragraph 4, that: Judges perform indispensable duties in each democratic society that
respects the rule of law”. Judges must protect the rights and freedoms of all persons
equally. Judges must take steps to provide efficient and affordable dispute resolution™
and decide cases in a timely manner and independently and must be bound only by
the law. They must give cogent reasons for their decisions® and must write in a clear
and comprehensible manner®. Moreover, all binding decisions of judges must also be
enforced effectively”. Judicial independence does not mean that judges are not ac-
countable for their work. The CCJE has laid emphasis on maintaining and improving
the quality and efficiency of judicial systems in the interest of all citizens®. Where it
exists, the individual evaluation of judges should aim at improving the judiciary while
ensuring the highest quality possible. That exercise must be done in the interest of the
public as a whole.”?).

Hence, it does no harm to reiterate that competence is one of the main precondi-
tions for the proper discharge of judicial office. Only those judges whose compe-
tence is accompanied by integrity may command the two-fold trust necessary in
societies ruled by law: the trust of judges in themselves, in the meaningfulness of
their work, on one hand, and the trust of citizens in the impartiality of judges and
the equity of court decisions, on the other hand.

Competence will be further elaborated on below, in the part concerning the rea-
sons against addressing the issue of competence by failing to differentiate between
competence and the training received on the Judicial Academy and through “rais-
ing” the latter to the level of constitutional category and prescribing the aforemen-
tioned training at the JA as a prerequisite for judge’s election.

3.3. Uneven caseload for judges and between courts

The problem of uneven caseload between judges, as well as between different
courts, reflects unevenly on the citizens” access to justice, meaning that, depending
on the work burden of a particular court or judge, the dispute will be finished in a
different time period. Timely access to justice requires the trial, including the en-
forcement of the court decision, to be finished in a reasonable and predictable time
period. For that to happen, however, the state needs to ensure the proper condi-
tions, as emphasized by the European Court for Human Rights (hereinafter:
“ECHR”) in the decision in Zimmermann v. Switzerland** and other related deci-

7 See Recommendations CM/Rec(2010)12, paragraphs 59- 65.

¥ See CCJE Magna Carta of Judges (2010), paragraph 15.

¥ See CCJE Opinion number 11 (2008), paragraph 36.

20 See CCJE Opinion number 11 (2008), paragraph 32.

2 See CCJE Opinion number 13(2010), Conclusion A; CCJE Magna Carta of Judges (2010),
paragraph 17.

22 See CCJE Opinions number 1(2001), number 3(2002), number 4(2003), number 6(2004) and
number 11(2008).

» Opinion number 17(2014) CCJE, paragraph 7.

4 Zimmermann and Steiner v. Switzerland, judgment in application 8737/79 from 13/07/1983.
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sions, as well as a series of international recommendations and opinions. The exces-
sive burden on judges with too many cases results in plummeting quality of trials,
since the judges are required to be efficient in the sense of adjudicating as many
cases as possible in the shortest possible term. Requests to adjudicate cases, instead
of solving problems are justified by the fact that the ECHR, in the judgments against
Serbia, primarily establishes violations of the right to trial in a reasonable time.

Of the 153 cases in which it ruled on the substance, the ECHR found in 136 of
them that rights were violated, whereas it established in the same number of cases
the existence of a violation of the right to trial in reasonable time and of the right to
fair trial - in 28 cases each — which constitutes 18% of all the decisions passed. The
fact that in 50 cases (1/3), a problem was found to exist with the enforcement of
court decisions, especially in so-called repetitive cases, is the responsibility of the
state, since the courts had already passed a final verdict in these cases. Therefore, the
claim that inefficiency is one of the main problems of the Serbian judiciary is simply
inaccurate and deliberately overblown. The problem clearly lies in something else
- in the quality of legal protection, namely the professionalism of judges and the
conditions they work on. So, the described structure of the identified violations
clearly demonstrates that the quality of justice, rather than speed, is the main thing
that needs to be improved in the Serbian justice system.

The problem of an uneven caseload became increasingly evident as of 2010, with
the beginning of the application of the Law on the Seats and Regions of Courts and
Public Prosecutors Offices® that drastically reduced (from 138 to 34) the number of
basic (hitherto municipal) courts. On 01/01/2014 started the implementation of the
new Law on the Seats and Regions of Courts and Public Prosecutors Offices*, which
increased the number of basic courts to 66, along with another 29 court units, as
well as of the amended Law on the Organization of Courts” that “divided” the sec-
ond-instance competence in criminal matters between appellate courts and higher
courts. On 01/10/2013, the Code of Criminal Procedure® started to be implemented,
which has seen the transfer of almost 40.000 investigative cases to the public pros-
ecutor’s office. In spite of the aforementioned amendments, which have reduced the
uneven case load to a certain extent, especially in criminal matters, the problem
remains. The uneven caseload is still much greater than before 2010.

Of the 26 higher courts in Serbia, at the end of 2016, the following number of
cases remained, per one judge:

- First-instance civil cases 187 cases, but that number in Belgrade is 244, in Novi

Sad 340, in Zajecar 430, Nis 462, Vranje 1076, Krusevac 1218, while in 17 courts

that number is below 50;

» The Law on Seats and Regions of Courts and Public Prosecutors’ Offices, Official Gazette of the
RS, number 116/08.

26 The Law on Seats and Regions of Courts and Public Prosecutors’ Offices, Official Gazette of the
RS, number 101/13.

7 Law on Amendments to the Law on the Organization of Courts, Official Gazette of RS number
101/13.

*8 Criminal Procedure Code, Official Gazette of the RS, number 72/11, 101/11, 121/12, 32/13, 45/13,
55/14.
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- First-instance criminal matters 24 cases, but that number in in Ni§ is 38, Novi
Sad 41 and in Belgrade 68;

- In appellate civil matters 276 cases, but that number in in Novi Sad is 658, Ni§
799, Belgrade 976, Kragujevac 976; while in 15 courts that is a double-digit num-
ber.

Of the 66 basic courts, at the end of 2016, the following number of cases remained
per one judge:

- In civil cases 289, but that number in Belgrade, in the First Basic Court is 560,
while in the Third Basic Court it is 531, in Sjenica 409, Ni§ 437, Lebane 444,
Kur$umlija 588, Kragujevac 862, while in 15 courts the number is between 100
and 200 cases per judge, and in 13 courts that is a double-digit number;

- In criminal matters 97 cases, but that number in Pirot is 200, Prijepolje 210, Ob-
renovac and Despotovac 227 each and in Lazarevac 317.

An uneven caseload also exists in the 16 commercial courts. At the end of 2016,
there remained 379 cases in average per judge, with that number in Belgrade being
637, Kragujevac 503 and Novi Sad 457.

This uneven burden is the consequence of the inadequate court network, inad-
equate jurisdiction of the courts and the insufficient number of judges in certain
towns. It should be borne in mind that the “distribution” of judges depends on the
judicial and administrative power — the HJC - and that the network of courts and
their jurisdiction are subject to legal provisions and hence in the responsibility of
the legislative and executive branches.

4. The questionable proposals for certain constitutional
concepts for the judiciary

Here we want to point out, as the Network said in the text in question, to “the
key issues for judicial independence, namely to certain concepts that are proposed
in that document as potential amendments to the Constitution. The latter did not
so far address some of these matters. However, some of these concepts, considered
by the Judges’ Association as threatening for the judiciary, are already mentioned in
the National Strategy for the Reform of the Judiciary® (hereinafter: “the National
Strategy”), the Action Plan for Implementing the National Strategy for the Reform
of the Judiciary* (hereinafter: “AP”), and the Action Plan for Chapter 23* (herein-
after: AP 23). We remind that the professional associations of judges and prosecu-
tors did not participate in the drafting of the National Strategy for the Reform of the

» The National Strategy for the Reform of the Judiciary for the period 2013-2018, Official Gazette of
the RS, number 57/13 from 03/07/2013.

s Action Plan for the Implementation of the National Strategy for the Reform of the Judiciary
for the period 2013-2018, Official Gazette of the RS, number 71/13, 55/14, Conclusion on the Approval
of the Revised Action Plan for the Implementation of the National Strategy for the Reform of the
Judiciary for the period 2013-2018, Official Gazette of the RS, number 106/16 from 29/12/2016.

3 The European Commission issued a positive opinion about the last version of the Action Plan for
Chapter 23 on 25/09/2015 The Action Plan for Chapter 23 was adopted by the Government in its
technical term after the elections, on the session held on 27/04/2016. The Plan has not been published
in the Official Gazette.
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Judiciary, since their requests for establishing the responsibility for rule of law viola-
tions in the re-election and its review, were not accepted. They also requested elec-
tions to be held for the members of the HJC and SPC from the ranks of judges and
prosecutors, which was denied.

These are the following questionable proposals: to determine precisely the types
of undue influence on the judiciary (Article 149 of the Constitution); to weaken the
principle of irremovability of judges (Article 150 of the Constitution), allegedly in
order to achieve greater efficiency of the justice system; to narrow down the immu-
nity of judges (Article 151), although it is already quite narrow in the functional
sense; to prescribe the participation of the President in the procedure of appointing
judges; to introduce case-law as a source of law in the Republic of Serbia (Articles
142, paragraph 2 and 145, paragraph 2); to equalize the notion of competence of
judges as a necessary prerequisite for judicial office with one of the possible types of
training (through the Judicial Academy) and the evaluation of judges work, as a
manner of assessing the competence of judges, as well as to raise the Judicial Acad-
emy and the evaluation of judges to the constitutional level.

As to the HJC (apart from the proposals to remove the representatives of the
executive and the legislative branch from membership in the HJC and to cease
electing a member from the ranks of judges from the territory of autonomous prov-
inces, which proposals the Judges” Association supports), disputed are the propos-
als to completely change the HJC concept, in terms of further changes to the com-
position of the HJC by proposing that the President of the HJC should not be a
judge and that HJC should include, apart from law professors, “renown jurists pos-
sessing recognized knowledge and experience in the area of organization, functioning
and reform of the judiciary, which would be elected by the National Assembly at the
proposal of competent parliamentary judiciary committee, as it is the case with the
judges of the Constitutional Court”), to reduce the number of HJC members (from
11 to 10); to have the HJC function differently (“the golden vote” of the President of
the HJC); to shorten the term of office of HJC members from five to four years; to
narrow down the jurisdiction of the HJC and to have the Constitutional Court de-
cide about the remedies lodged against all decisions of the HJC on the status of
judges.

Also contentious are the proposed concepts to narrow down the immunity of
judges, which is already tightly connected to the discharge of judicial office; on
abandoning the principle of adjudication by a panel of judges (collegiality), namely
pushing out the lay jurors from the trial (and, alternatively, the introduction of the
jury instead of lay jurors, or replacing lay jurors with trainee judges, namely those
attending the initial training in the Judicial Academy).

Finally, what is also contentious is the absence of proposals on certain important
issues that deserve to be included in the Constitution (the content of judicial power,
the material guarantees for independence, the reasons for termination of judicial
office), which remain undeservedly outside of the scope of constitutional concepts.

The Judges’ Association stresses that, in its proposals for potential constitu-
tional concepts tabled to the Ministry of Justice on 30/06/2017, it presented a
series of proposals that are completely different from the ones cited above, espe-
cially regarding the HJC, proposals it still stands by to this day.
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5. On specific contentious issues

5.1. To precisely determine the types of undue influence on the courts
(Article 149 of the Constitution)

The Judges™ Association is of the opinion that there is no problem whatsoever
with the overly extensive interpretation of the present provision of Article 149, para-
graph 2 of the Constitution, which prescribes that any influence on the judge in
performing his/her judicial duties shall be prohibited.

The Judges’ Association is not aware of a single case where the legislator or the
executive branch were prevented, by such constitutional provisions, from passing a
law or bylaw or taking other steps from their area of competence that would pertain
to the judiciary (permitted influence), namely where they were undermined by
such constitutional provisions. On the contrary, the Constitutional Court estab-
lished several times that certain laws and other legal acts concerning the judiciary
were unconstitutional, stressing that the legislative and executive branch partici-
pated in the adoption of such acts.

If, however, the legislative and executive branch have been blocked in their at-
tempt to do something (which would constitute undue influence on the judiciary),
then the goal of Article 149, paragraph 2 of the Constitution would have been
achieved and shown its meaningfulness. Therefore:

The Judges’ Association proposes the constitutional prohibition of any influ-
ence on the judge in performing his/her function, contained in the provision of
Article 149, paragraph 2 of the Constitution, to remain unchanged.

5.2. Weakening the principle of irremovability of judges
(Article 150 of the Constitution)

5.2.1. The irremovability of judges as a guarantee of judicial independence

Irremovability is one of the guarantees of judicial independence and it may not
compensate for the poor performance of the legislative and executive branch, based
on which the courts network and the jurisdiction of courts are defined.

As opposed to the correct understanding that the main problems in the judi-
ciary are insufficient independence, inadequate training of judges and the uneven
caseload for judges and between different courts, the executive and judicial and
administrative powers, as well as the authors of the said text, believe that the prin-
cipal issues in the judiciary, apart from the excessive requests for independence, lie
in poor efficiency and inconsistent case-law (case-law will be analyzed below).

Although the citizens rightfully expect the courts to become more efficient, the
government, by excessively and unnecessarily* insisting on speeding up the pro-
ceedings and adjudicating as many cases as possible in the shortest possible time?®,

2 See the part on the structure of the violations of rights in the decisions the ECHR adopted against
Serbia, which shows that a violation of the right to fair trial was established in less than in 1/5 of the
cases.

% As opposed of such aberrant understanding of efficiency, the Recommendation of the Council of
Ministers of the Council of Europe Rec. 2010(12) to member states on the independence, efficiency and
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measures taken in past have sacrificed the quality of trials for the sake of achieving
a semblance of efficiency. Such attempts result in unwanted outcomes - violations
of the rights of citizens to a fair trial*, since these measures, paradoxically, lead to
longer trials, an increase in the backlog of old cases in first-instance and second-
instance courts, plummeting quality of judgments and, consequently, the dissatis-
faction of citizens with the justice system.

5.2.2. The misconception of raising the “efficiency of the courts” to the level of
the highest priority

The requirement of efficiency at all costs, even at the cost of weakening the prin-
ciple of irremovability, as one of the elements of judicial independence, is not based
on a realistic understanding of the reasons for the aforementioned backlog. There-
fore, it may lead to the unacceptable conclusion that, due to the provisions of Article
150% “Our Constitution has a much more rigid approach to the possibility of movabil-
ity of judges than it is prescribed by EU standards and that “it has consequences at
several levels, the most important of which is the impossibility to meaningfully influ-
ence, through the mobility of judges on improving the courts network and thus im-
prove the access of citizens to justice, although the latter should precisely be the
priority“e.

In accordance with the Recommendation of the Committee of Ministers of the
Council of Europe Rec.2010(12) to member states about judges: independence, ef-
ficiency and responsibilities, “The authorities responsible for the organization and
functioning of the judicial system are obliged to provide judges with conditions en-

responsibilities defines efficiency in the following manner: “Efficiency is the delivery of quality deci-
sions within a reasonable time following fair consideration of the issues.” (Paragraph 31.).

3 In early May 2014, the President of the Supreme Court of Cassation first requested the other
court presidents to take measures in order to reduce the backlog of cases (for preferential treatment i.e.
skipping the queue, adjudicating and expediting cases where the procedure has been going on for
longer than 5 years — for criminal cases and up to 10 years - for civil cases until 15/11/2014). Then, all the
court presidents did the same in each specific case and ordered formally the judges to complete and
expedite old cases by 15/11/2014. It was not only unlawful, but impossible and simply did not happen,
and not only due to the protests of attorneys at law. Part of the judges understood the request for speed
as the ultimate imperative and started to adjudicate cases hastily. It happens that, in order to speed up
cases, especially old ones, the necessary evidence is not presented, in spite of the proposals of the par-
ties. If the higher instance should repeal a decision, certain judges would merely transcribe (literally)
their previous judgment. The court of second instance may repeal a decision only once and if, in the
appellate procedure, they do not uphold the repeated decision of the court of first instance, they must
open the debate in the appellate proceedings, which slows down their work, both in the given case and
in other second-instance cases. Furthermore, for the sake of quicker adjudication, it happens that
courts of second instance confirm the repeated first-instance decisions, although they had previously
repealed an identical decision. Therefore, it was observed that the Constitutional Court has been in-
creasingly acknowledging the fact that the court decisions, even those of the highest courts, have been
violating the right to fair trial, including the right of the party to a reasoned court decision.

% Article 150 of the Constitution prescribes that a judge shall have the right to perform his/her ju-
dicial function in the court to which he/she was elected, and may be relocated or transferred to an-
other court only on his/her own consent (paragraph 1), and that in case of revocation of the court or
the substantial part of the jurisdiction of the court to which he/she was elected, a judge may exception-
ally, without his/her consent, be permanently relocated or transferred to another court, in accordance
with the Law (paragraph 2).

3¢ The said text, the ROLAN Network, page 27.
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abling them to fulfil their mission and should achieve efficiency while protecting and
respecting judges’ independence and impartiality” (paragraph 32); “Each state should
allocate adequate resources, facilities and equipment to the courts to enable them to
function in accordance with the standards laid down in Article 6 of the Convention and
to enable judges to work efficiently” (paragraph 33); ‘A sufficient number of judges and
appropriately qualified support staff should be allocated to the courts” (paragraph 35).

In its Opinion number 17(2014), paragraph 5, the CCJE says that: “judicial inde-
pendence can be compromised by various matters which may have an adverse impact
on the administration of justice”, such as a lack of financial resources®, problems con-
cerning the initial and in-service training of judges® and the unsatisfactory elements
regarding the organization of the judiciary and also the possible civil and criminal li-
ability of judges*.“

The European standards for the judiciary are merely the minimum that each
state should integrate in its legal system. In a country such as the Republic of Serbia,
which must boost its judicial independence as the main prerequisite for judicial
impartiality and the right of the citizens to a fair trial, no constitutional guarantee
of independence can do no harm and that includes the provision on irremovability.

Furthermore, it is evident that the irremovability of judges does not undermine
the efficiency of the justice system. As in the case of medical treatment, where one
must first recognize the type of ailment and only then apply the appropriate medi-
cine, in the justice system too the causes of the problems must first be identified in
order to proceed with finding the proper applicable solutions.

On the other hand, access to justice, which would allegedly be improved by do-
ing away with the principle of irremovability of judges, must be viewed from mul-
tiple aspects: the physical (geographic), legal and time aspect, of which only a few
will be mentioned here. Not a single one of these aspects has been achieved so far
by the measures introduced and such situation is unlikely to change, although the
Serbian justice system has been “in reforms” since 2000.

5.2.3. About the causes of the lack of efficiency of the courts

The hitherto courts network, which included 138 municipal courts* was com-
pletely changed in 2010, as it has already been mentioned, by the formation of 34
basic courts with 98 court units. The new courts network was allegedly also set up
in order to speed up the procedures and to make the system cheaper+. However, in

7 See CCJE Magna Carta of Judges (2010), paragraphs 3 and 4.

3 See CCJE Opinion number 2(2001), paragraph 2.

» See CCJE Opinion number 4(2003), paragraphs 4, 8, 14 and 23-37.

4 See CCJE Opinion number 3(2002), paragraph s1.

# The Law on Seats and Regions of Courts and Public Prosecutors Offices, Official Gazette of the
RS, number 63/2001 and 42/2002.

# Changes to the courts network were said to be carried out in order to speed up the proceedings
and making the system cheaper, to crack down on the corruption chain (the defendant, the parties, the
counsel, the policeman, the prosecutor, the judge), while adhering to “random judge principle” and
even caseload for all courts and judges. It was announced that the cases will be randomly distributed
to each judge in the basic court and that the judges, not the citizens, will be travelling to the courts, to
reach the citizens. As to civil cases (litigation, probate proceedings, extrajudicial), the situation differed
from court to court, since every court president was authorized to organize on his own the trials in the
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reality, such a new setup “introduced”, both in the geographic and financial sense,
as well as time wise, an uneven access to justice, i.e. it placed the citizens in an un-
even position in terms of access to justice. Although it seemed logical, until a mean-
ingful analysis of the situation and the effects of the potential changes is made, to
return the courts network to its previous state, it was finally changed as of 01/01/2014,
as it was already mentioned, with the introduction of another 32 basic courts and
with the reduction of the number of court units to 29. This has only partially re-
moved the disruptions that emerged after the system that existed for decades was
hastily changed.

The efficiency of the court system and the access of citizens to justice is also af-
fected by the many legal amendments. Instead of the Labor Law from 2001%, a new
Law was adopted in 2005, which was, in turn, amended five times*. The Law on
Companies® from 2004 was amended in 2011, and a new Law*® was adopted that
same year, which new Law was, in turn amended the same year and subsequently
two more times; the Law on the Market of Securities and Other Financial Instru-
ments¥ from 2002 was amended as many as six times by 2006, when the new Law
was passed*®, which was replaced in 2011 by the Law on the Capital Market* which,
in turn, was amended in 2015 and 2016, while the Law on the Takeover of Joint Stock
Companies® was passed in 2006, only to be amended in 2009, 2011 and 2016.

The Law on Privatization® from 2001 was amended another 9 times and the new
Law was passed™ in 2014, only to be amended twice in 2015 and a third time in 2016;
the Law on the Privatization Agency* from 2001 was amended in 2004, 2010, 2014
and 2015 and ceased to be effective on 01/02/2016 with the coming into force of the
Law on the Amendments to the Law on the Law on Privatization®; The Law on the

court units in the region of “his” court. Hence, in some courts, judges were “travelling” along with their
staff to the court units, while in other courts, only some judges worked in court units (most often those
that lived in the same units).

# The Labour Law, Official Gazette of the RS, number 70/2001, 73/2001

+ The Labour Law, Official Gazette of the RS, number 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 - decision of the Constitutional Court.

4 The Law on Companies, Official Gazette of the RS, number 125/2004 and 36/2011 — other law.

4 The Law on Companies, Official Gazette of the RS, number 36/2011, 99/2011, 83/2014, 5/2015.

4 Law on the Market of Securities and Other Financial Instruments, Official Gazette of the FRY,
number 65/2002 and Official Gazette of the RS, number 57/2003, 55/2004, 45/2005,101/2005 - other law,
85/2005 — other law and 46/2006 — other law.

# Law on the Market of Securities and Other Financial Instruments, Official Gazette of the RS,
number 47/2006.

4 Law on the Capital Market, Official Gazette of the RS, number 31/2011, 112/2015, 108/2016.

5 Law on the Takeover of Joint Stock Companies, Official Gazette of the RS, number 46/2006,
107/2009, 99/2011 108/2016.

5 Law on Privatization, Official Gazette of the RS, number 38/2001, 18/2003, 45/2005, 123/2007,
123/2007 — other law, 30/2010 — other law, 93/2012 and 119/2012, 51/2014, 52/2014 — decision of the
Constitutional Court.

2 Law on Privatization, Official Gazette of the RS, number 83/2014, 46/2015, 112/2015, 20/2016 -
original interpretation.

5 Law on the Privatization Agency, Official Gazette of the RS, number 38/2001, 135/2004, 30/2010,
115/2014 and 89/2015.

5+ Law on Amendments to the Law on the Privatization Agency, Official Gazette of the RS, number
112/2015
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Shareholders Fund® from 1998 was replaced by a new Law in 2001°%, was amended
in 2005, only to be scrapped on 15/05/2010 pursuant to Article 16, item 1 of the Law
on the Privatization Agency; The Law on the Business Registers”” from 2004 was
amended in 2009 and 2011, respectively, the same year which saw the adoption of
the Law on the Procedure of Registration in the Business Registers Agency*, which
was amended in 2014.

The Law on Bankruptcy Proceedings® from 2004 was amended in 2005 and re-
placed by the Bankruptcy Law®® in 2009, which was, in turn, subsequently changed
three times; The Law on Rehabilitation, Bankruptcy and Liquidation of Banks®,
which was changed six times in 11 years (since 1990) and was replaced by the Law
on Bankruptcy and Rehabilitation of Banks and Insurance Companies® from 2005,
which was, in turn, amended twice and a new Law® in February in 2015.

The problematic and often uncoordinated amendments to procedural laws had
a negative impact on the course of court proceedings.

The Law on Civil Procedure from 2004 was amended three times, while the
current Law® adopted in 2011 was also changed three times already. The Law on
Enforcement Procedure® from 2000 was amended as early as the same year and
then again the next; the new Law® was adopted in 2004, only to be replaced to the
Law on Enforcement and Security®® from 2011, which was, in turn, replaced by a
different law® and subsequently amended another three times; the current Law on
Enforcement and Security”® was amended as early as in 2016.

5 Law on the Shareholders Fund of the Republic of Serbia, Official Gazette of the RS, number 44/98.

5¢ Law on the Shareholders Fund, Official Gazette of the RS, number 38/2001 and 45/2005.

7 Law on the Business Registers Agency, Official Gazette of the RS, number 55/2004, 111/2009 and
99/2011.

8 Law on the Registration Procedure in the Business Registers Agency, Official Gazette of the RS,
number 99/2011, 83/2014.

 Law on Bankruptcy Procedure, Official Gazette of the RS, number 84/2004 and 85/2005 - other law.

¢ Law on Bankruptcy, Official Gazette of the RS, number 104/2009, 99/2011 - other law and 71/2012
— decision of the Constitutional Court, 83/2014.

¢ The Law on Rehabilitation, Bankruptcy and Liquidation of Banks, Official Gazette of the SFRY,
number 84/89 and 63/90 and Official Gazette of the FRY, number 37/93, 26/95, 28/96, 44/99 and
53/2001.

62 Law on Bankruptcy and Rehabilitation of Banks and Insurance Companies, Official Gazette of
the RS, number 61/2005, 116/2008 and 91/2010.

¢ Law on Bankruptcy and Rehabilitation of Banks and Insurance Companies, Official Gazette of
the RS, number 14/2015.

¢ Law on Civil Procedure, Official Gazette of the RS, number 125/2004, 111/2009, 36/2011, 53/2013
- Decision of the Constitutional Court.

¢ Law on Civil Procedure, Official Gazette of the RS, number 72/2011, 49/2013 - Decision of the
Costitutional Court, 74/2013 — Decision of the Constitutional Court, 55/2014.

¢ Law on Enforcement Procedure, Off. Gazette of the FRY, number 28/2000, 73/2000 and 71/2001.

7 Law on Enforcement Procedure, Official Gazette of the RS, number 125/2004.

¢ Law on Enforcement and Security, Official Gazette of the RS, number 31/2011, 99/2011 - other law,
109/2013 — decision of the Constitutional Court, 55/2014, 139/2014.

% The provisions of articles 300 and 311 of the Law on Enforcement and Security have ceased to be
effective on January 4, 2012, on the day when the Law on Amendments to the Law on the Business
Register Agency, Official Gazette of the RS, number 99/2011.

7 Law on Enforcement and Security, Official Gazette of the RS, number 106/2015, 106/2016 -
original interpretation.
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The Penal Code” from 2005 was amended the same year, as well as twice in
2009, and once in 2012, 2013 and 2014. The Criminal Procedure Code” from 2001
was amended as many as nine times by 2010; the next Criminal Procedure Code?
from 2006, though it was never implemented, was amended in 2007 and 2008,
while the current Criminal Procedure Code™ adopted in 2011 has already been
amended five times - the first time was even before it started to be applied, the same
year when it was adopted, followed by amendments in 2012 and on two occasions in
2013 and once in 2014.

The same situation exists with laws pertaining to the status and organization of
the justice system: The Law on the High Judiciary Council” from 2001 was amend-
ed five times, while the Current Law on the High Judiciary Council’® from 2008 —
three times; the previous Law on the Organization of Courts” from 2001 was
amended six times, and the current one, from 2008, ten times’; the previous Law
on Judges” from 2001 was changed 11 times in eight years, while the existing Law on
Judges® from 2008 as many as 15 times in less than nine years.

One does not need to be an expert to understand that such a dynamic of intro-
ducing amendments to laws, which laws are mostly already not entirely satisfactory
or mutually aligned, as well as the frequent “wandering” in relation to different
legislative concepts, all undermine the quality and efficiency of trials, the quality
and consistency of judgments, legal certainty, access to justice and confidence of the
citizens in the justice system.

The legislative and executive branch should make a strategic decision that a sys-
temic, carefully planned, harmonized and applicable approach to long-term prob-

7 Penal Code, Official Gazette of the RS, number 85/2005, 88/2005 — corrigendum, 107/2005 -
corrigendum, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014.

72 The Criminal Procedure Code, Official Gazette of the FRY, number 70/2001 and 68/2002 and
Official Gazette of the RS, number 58/2004, 85/2005, 115/2005, 85/2005 — other law, 49/2007, 20/2009
- other law, 72/2009 and 76/2010.

73 The Criminal Procedure Code, Official Gazette of the RS, number 46/2006, 49/2007 and 122/2008.

74 The Criminal Procedure Code, Official Gazette of the RS, number 72/2011, 101/2011, 121/2012,
32/2013 and 45/2013, 55/2014.

75 Law on the High Judiciary Council, Official Gazette of the RS, number 63/2001, 42/2002, 39/2003,
41/2003 - corrigendum, 44/2004 and 61/2005.

76 Law on the High Judiciary Council, Official Gazette of the RS, number 116/2008, 101/2010,
88/2011,106/2015.

77 The Law on the Organization of Courts, Official Gazette of the RS, number 63/2001, 42/2002,
27/2003, 29/2004, 101/2005, 46/2006 and 116/2008 - other law.

78 'The Law on the Organization of Courts, Official Gazette of the RS, number 116/2008, 104/2009,
101/2010, 31/2011 — other law, 78/2011 — other law, 101/2011, 101/2013, 40/2015, 106/2015, 13/2016,
108/2016.

7o The Law on Judges, Official Gazette of the RS, number 63/2001, 42/2002, 17/2003 — decision of the
Constitutional Court RS, 25/2003 - corrigendum of decision CCRS , 27/2003, 29/2004, 35/2004 -
decision of the Constitutional Court, 44/2004, 61/2005, 101/2005, 46/2006 — other law and 21/2009 -
decision of the Constitutional Court.

so The Law on Judges, Official Gazette of the RS, number 116/2008, 58/2009 — decision of the
Constitutional Court, 104/2009, 101/2010, 8/2012 — decision of the Constitutional Court, 121/2012,
124/2012 — decision of the Constitutional Court, 101/2013, 111/2014 — decision of the Constitutional
Court, 117/2014, 40/2015, 63/2015 — decision of the Constitutional Court, 106/2015, 63/2016 —
decision of the Constitutional Court, 47/2017.
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lem solving in the judiciary is necessary. In addition to the requirement for laws to
be aligned with the Constitution and international standards, laws must be logical,
have clear goals and provide for clear rules, be equal for everyone and essentially to
allow for the system to be reviewed and improved. In order to have an applicable and
functional judicial system, it is best to reflect on all the necessary and possible
amendments at the same time and in a comprehensive manner. Due to the impor-
tance of comprehensiveness and systemic changes, all the planned solutions require
a careful analysis of potential consequences and applicability, as well as a precise,
synchronized and transparent elaboration and implementation in stages. This will
enable the laws to be applied in the planned time, without subsequent amendments
and delays; this will also allow the newly introduced concepts to yield the desired
results. The goals of the reform may be achieved with enabling a system where the
judiciary is given the conditions to genuinely perform its duties in an independent
way, which, in turn, is a prerequisite for impartial and fair trial. Such conditions are
provided not only by removing external political influence by the executive and leg-
islative branch, but also by having the judiciary avoiding to transmit these influences
on the courts - it should rather be a bulwark against such undue influence. Every
shortcut and insincerity in this procedure may render the reforms meaningless; in
such a case, it will merely be a semblance of a reform and it will ultimately lead to a
“decay” of good ideas. The achievement of the initial goals will be made impossible.

Not wanting to undermine the role and responsibility of judges, we must stress
that the reforms process primarily depends on having the relevant applicable laws
in place (that the legislator adopts at the proposal of the executive), which regulate
the courts network, the jurisdiction of courts and procedural rules. Therefore, an ad
hoc measure of moving the judges may not, in that respect, bring about long-term
results in terms of efficiency of the system and access to justice. On the contrary,
that measure would most definitely mean reducing the level of judicial indepen-
dence guarantees and open the room for further attempts to undermine it and
therefore undermine the rights of citizens to a fair trial.

Therefore:

The Judges’ Association proposes to retain the constitutional measures on
the irremovability of judges contained in Article 150 of the Constitution, as well
as to amend them as follows:

If court or major part of the jurisdiction of the court to which the judge has
been appointed is repealed, the judge may, as an exception, without his/her con-
sent, be permanently moved only to the court of the same type and level.

5.3. Involvement of the President of the Republic
in the appointment procedure for judges

The Judges” Association hereby reminds that the constitutional amendments are
being carried out, inter alia, due to insufficient independence guarantees. Namely,
the Constitution allows for political influence on the judiciary, enabled by the pow-
ers (as provided for in the Constitution) of the National Assembly, as the legislative
branch, to elect first-term judges, court presidents and all HJC members, which, in
turn, elect all judges for a permanent term.
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The Judges” Association is aware of the practice of certain European countries
with a longstanding democratic tradition, where a representative of the authorities
(the Minister of Justice or President of the Republic) appoints judges at the pro-
posal of other bodies. Such a practice, along with the democratic tradition of these
countries, does not have a major impact on the actual independence of the judicial
branch, although in theory it is not entirely compliant with the principle of separa-
tion of powers and judicial independence.

However, in view of the historical experience and the practice in the Republic of
Serbia, it is likely that, if such a concept was embraced, judicial independence would
come under threat.

The concept under which the HJC would elect judges, as it is already prescribed
by the Constitution, which concept is otherwise fully in accordance with the prin-
ciple of separation of powers and independence of the judicial branch, is the opti-
mum solution for Serbia and should not be abandoned. Therefore:

The Judges’ Association believes that the Constitution should not provide for
the involvement of the President of the Republic in the procedure of appoint-
ment of judges and therefore remains at its proposal for the High Judiciary
Council to elect all judges.

5.4. Introduction of case-law as the source of law in the Republic
of Serbia (Articles 142, paragraph 2 and 145, paragraph 2)

5.4.1. On case-law in general

Case-law is the totality of aligned and consistent legal positions expressed by the
courts of a country in their decisions. Consistent court decisions allow for equality
of every citizen before the Law, the predictability of court decisions and hence legal
security.

As opposed to Anglo-Saxon countries, which have a common law system, based
on precedents (court decisions), Serbia belongs to the European, so-called conti-
nental system, which was developed for more than two thousand years on the foun-
dations of Roman Law. The European legal system is centered on written law, which
contains the general principles and institutes, based on which, depending on the
facts of each particular case, legal conclusions are drawn and the judgment is deliv-
ered. In both system (including, therefore, common law), there are problems with
an inefficient and expensive structure and inconsistent court decisions.

In the Republic of Serbia, the legal positions accepted in case-law are not bind-
ing and formally speaking case-law is not a source of law. But, since judges most
often accept and embrace case-law, court decisions, especially those issued by the
highest courts, are de facto an informal source of Law.

5.4.2. On court decisions in so-called transition countries

Starting from the year 2000, the Serbian judiciary has been in a state of “re-
forms” and the laws have been changing frequently, incessantly and inconsistently®.

8 See part 4.2 about the proposal to give up the irremovability of judges allegedly for the sake of
greater efficiency.
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Drastic changes to procedural laws have a particularly harmful effect on legal cer-

tainty and security.

The principle of material truth, both in criminal and civil procedure, has been
abandoned and the procedure was “handed over” to the parties, abruptly and con-
trary to the existing system. That results in having different outcomes in similar or
identical situations — the party that is more astute (meaning that it is able to pay
lawyers, expert witnesses, detectives, irrespective of whether it is in the “right” or
not) is in the better position of “winning”. Moreover, depending on the claim for-
mulation by the attorney of the parties as to the violation of the procedure, which
are not controlled anymore by the court ex officio, the court that decides about the
appeal in generic situations adopts different decisions (upholds or repeals the deci-
sion of lower instance).

The influence and consequence of frequent and inconsistent amendments on
the court system of a state has been commented by the ECHR® several times when:
- Concludes that “while amendments may reflect the development of the legal envi-

ronment, frequent changes result in inconsistent case-law and contribute to a gen-

eral lack of legal security (which is a violation of the Convention per se);

- Calls on the relevant states “to avoid too frequent changes and to consider care-
fully all legal and financial consequences of the changes before introducing them;
and

- Warns that the excessive number of new laws and guidelines will not ensure actual
and effective protection, since only effective enforcement of the law can provide
such protection.”

5.4.3. The Court in Strasbourg on the inconsistency of court decisions

While there is no doubt that the courts (this phenomenon exists in the courts of
all countries) deliver different decisions in seemingly identical factual and legal
situations, this must not always mean that the Law has been violated. On the other
hand, it is understandable that governments seek to resolve this problem.

The ECHR has also voiced its opinion about the subject, including in the deci-
sion against Serbia®, when it said that:

“s4. (ii) The possibility of conflicting court decisions is an inherent trait of any
judicial system® which is based on a network of trial and appeal courts with author-
ity over the area of their territorial jurisdiction. Such divergences may also arise with-
in the same court. That, in itself, cannot be considered contrary to the Convention
(see Santos Pinto v. Portugal, number 39005/04, § 41, 20 May 2008, and Tudor v. Ro-
mania, cited above number 21911/03, § 29, 24 March 2009);

(iii) The criteria that guide the Court’s assessment of the conditions in which con-
flicting decisions of different domestic courts ruling at last instance are in breach of
the fair trial requirement enshrined in Article 6 § 1 of the Convention consist in

%2 Ramadi et. al. v. Albania (13/11/2007), Manuhsaqe Puto and others v. Albania (31/07/2012), Bjacy
v. Romania (09/12/2009).

% Vuckovic and others v. Serbia, Chamber judgmnet from 28/08/2012; as well as of the Grand Chamber
from 25/03/2014, which, in paragraph 89, acknowledges the finality in terms of the inadmissible petition
due to inconsistent case-law.

8 The bold font in the cited excerpts of ECHR decisions is taken from the original text.
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1) Establishing whether “profound and long-standing differences” exist in the
case-law of the domestic courts,

2) Whether the domestic law provides for machinery for overcoming these in-
consistencies, and

3) Whether that machinery has been applied, and

4) If appropriate, to what effect (lordan Iordanov and Others v. Bulgaria, number
23530/02, cited above § 49-50, 2 July 2009; Beian v. Romania (number 1), number
30658/05, cited above § 34-40, ECHR 2007-V (extracts); Stefan and Stef v. Romania,
1nos. 24428/03 and 26977/03, § 33-36, 27 January 2009; Schwarzkopf and Taussik v. the
Czech Republic (dec.), cited above number 42162/02, 2 December 2008; Tudor and
Tudor, cited above, § 31; Stefanica and Others v. Romania, number 38155/02, cited
above § 36).

Such an assessment must also be based on the principle of legal security. That prin-
ciples guarantees stability in legal situations and contributes to greater confidence of
the public in the courts.

However, the requirements of legal certainty and the protection of the legitimate
confidence of the public do not confer an acquired right to consistency of case-law,
since Case-law development is not, in itself, contrary to the proper administration of
justice since a failure to maintain a dynamic and evolutive approach would risk hin-
dering reform or improvement.

Court decisions and case-law should therefore not be set in stone forever. The Law,
to the extent to which it is possible, leads and shapes social relations and, where ap-
propriate, contributes to their development. The judges, which administer the Law,
have the duty to do it in the proper way and, in the process, to interpret it in a dy-
namic way.”

5.4.4. The approach of the Serbian authorities to harmonizing court decisions

As opposed to the aforementioned position of the ECHR, the executive branch
in Serbia, just like the said Network, has been advocating for several years now for
a completely different approach to addressing the issue of inconsistent court deci-
sions. The executive clearly believes that certain partial solutions may help building
a shortcut towards establishing an optimum balance in the legal system.

The court system is a complex structure consisting of mutually connected and
synchronized parts and therefore hasty interventions in it should be avoided. Four
main indicators must be taken into account: the number of cases that are to be ad-
judicated, the time of adjudication, the quality of adjudication and the resources
available to the system for such a purpose (laws, judges with their assistants and
staff, equipment, the courts and the associated budget and the organization of re-
gions and jurisdiction of the courts). If one of these indicators is to be addressed
without the proper safeguards, the rest will be disrupted.

However, that very approach was reflected both in the National Strategy and the
AP, which provide for the establishment of the Certification Commission®, and in

% The National Strategy and the Action Plan provide for the introduction of a Certification Com-
mission. Under the AP, the Certification Commission should consist of the President of the Case-Law
Department of the Supreme Court of Cassation, four appellate courts, the Commercial Appellate and
Administrative Court. The Commission would be assisted, albeit in undefined form for the time being,
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AP 23, which says that the normative framework regulating the issues of the manda-
tory nature of case-law will be analyzed and changed appropriately (1.3.9.1.).

The Judges’ Association calls for caution and avoidance of hasty conclusions that
the undisputed inconsistency of court decisions that exists may be dealt with by a
seemingly simple shift towards a completely different legal system (common law),
which is contrary to the historical, educational and legal tradition harbored by Ser-
bia, both during its medieval statehood and its modern, two-century long sover-
eignty. Hasty and flawed solutions are quick to produce damage that the best court
proceeding is then unable to rectify for decades to come.

5.4.5. European standards and opinions of the Venice Commission on the in-
tended way to harmonize court decisions in Serbia

The aforementioned, seemingly simple solutions open the path to a series of se-
rious problems. They are not only contrary to the legal system and tradition of
Serbia®*, but they would also undermine the internal independence of judges. In
practice, there have been situations with disciplinary proceedings instituted against
judges reluctant to change their decision, since they disagreed with the view of their
peers. This led to a debate within the courts and the phenomenon was cited in of-
ficial documents, as a threat to judicial independence®.

Furthermore, European standards precisely point to the need not to restrict the
discretion of judges. Hence, in Recommendation CM/Rec (2010)12 of the CoE
Committee of Ministers to member countries from 17/11/2010:

»5. Judges should have unfettered freedom to decide cases impartially, in accor-
dance with the law and their interpretation of the facts.

Chapter III - Internal independence

22. The principle of judicial independence means the independence of each indi-
vidual judge in the exercise of adjudicating functions. In their decision making judges
should be independent and impartial and able to act without any restriction, improp-
er influence, pressure, threat or interference, direct or indirect, from any authority,
including authorities internal to the judiciary. Hierarchical judicial organization
should not undermine individual independence.

23. Superior courts should not address instructions to judges about the way they
should decide individual cases, except in preliminary rulings or when deciding on legal
remedies according to the law.“

by law professors and attorneys at law. Its task would to be to identify court decisions that represent the
“best practice” or “best case-law” in certain types of disputes and to have all other decisions in such
cases delivered in accordance with the established case-law, namely to prevent decisions being issued
from courts, which, in the opinion of the Certification Commission, diverge from case-law. This would
provide for equal adjudication by the courts. Moreover, there are already proposals to have bylaws
prescribe disciplinary accountability of judges whose decisions have, in the opinion of the Certifica-
tion Commission, diverged from best case-law, if these judges refuse to change their position in their
decisions.

% Modern Serbian statehood was established in the XIX century. Serbia adopted its first constitu-
tion in 1835 (when only nine states in Europe had a written constitution) and its Civil Code from 1844
was the third civil code in Europe, after the French and the Austrian ones.

87 Report of the Ombudsman of the Republic of Serbia for 2013, page 3 and EC Progress Report for
Serbia for 2014, page 70.
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With regards to the situation in Serbia, the Venice Commission commented
three times in the last 15 years on the issue of mandatory case-law in relation to the
Law on Courts in Serbia and its opinion was negative each time. In the opinion
from 24/06/2002, in the Law on Courts, experts Natalie Fricero, Professor of the
Faculty of Law in Nice and Giacomo Oberto, Judge from Turin, said they were
strongly opposed to such a system of imposed interpretation: “The Supreme Court
should ensure the uniformity of application of the Law rather through the convincing-
ness of the reasoning of the decision, than by the force of some kind of arréts de régle-
ment, which were rejected by Western European societies two centuries ago.” In Opin-
ion number 467/2007 from 19/03/2008, on the Draft Law on Judges and the Draft
Law on Courts, the Commission said: “Article 31 states that «The Supreme Court of
Cassation determines general legal views in order to ensure uniform application of law
by courts». It should be made clear that the Supreme Court of Cassation provides legal
views only in the framework of a specific case; otherwise this would be in breach of the
principle of the separation of powers, as a court cannot make any decision outside its
jurisdiction.” (Paragraph 109)

In Opinion 202/2012 dated 11/03/2013 on the Draft Amendments to Laws on the
Judiciary of Serbia, in paragraphs 103-108, the Venice Commission commented on
the changes in Article 31 of the Law on Courts, prescribing that the Supreme Court
of Cassation “determines general legal views in order to ensure uniform application of
law by courts; gives opinions on draft laws and other regulations governing issues of
relevance for the judicial branch”, saying it was explained to it that “this task was in-
troduced in order to unify the case law, as there are many cases before the European
Court of Human Rights on the equal access to justice. It was said that these legal opin-
ions were only mandatory for the judges of the Supreme Court of Cassation (not for
lower courts). In addition, it should be regarded as an interpretation of the law, not as
an instruction”. “105 Nevertheless, the Venice Commission has criticized this method,
because it gives the Supreme Court of Cassation a general “rule-making” power, which
can conflict with the separation of powers. The exchange of views between judges of
different instances, which is provided for in the draft (the new paragraph 3 of Article
24) is as such good and could therefore be recommended. However, when it is com-
bined with Article 31, it becomes less clear. The need to unify practice should in prin-
ciple be solved by an appeals procedure that could be designed to also solve problems
that usually, only or mostly, occur in different categories of small claims cases.

106. It is not clear whether the Supreme Court adopts general views outside the
specific case or while exercising its competence as a court of cassation. In case of the
former, this approach will conflict with the principle of the independence of the judi-
ciary. The argument that “general legal views” are adopted with the aim of remedying
the most common errors of the judicial system, which due to some reason do not end
up at the level of the highest court, seems flawed. It also fails to explain why it is impos-
sible to remedy such errors in appeal or cassation proceedings.

107. The rationale behind such an approach is also questionable in the light of the
argument that such “general views” would prevent future applications to the European
Court of Human Rights, which already faces a considerable number of cases related to
the equal access to justice. If decisions of the lower courts and/or courts of appeal may
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end up in front of the European Court of Human Rights, then it may be reasonable to
allow similar appeals to reach the Supreme Court of Cassation (or the Constitutional
Court) thus allowing the Supreme Court of Cassation (or the Constitutional Court) to
establish a precedent within the context of the specific case.

108. The Venice Commission’s comments in its previous opinion are therefore still
valid: “Article 31 states that «The Supreme Court of Cassation determines general legal
views in order to ensure uniform application of law by courts». It should be made clear
that the Supreme Court of Cassation provides legal views only in the framework of a
specific case; otherwise this would be in breach of the principle of the separation of
powers, as a court cannot make any decision outside its jurisdiction.”

In terms of the concept pertaining to the Certification Commission, it should be
added that such body would constitute a “quasi-court”, under the undue influence
of the executive branch through the appointment of associated members (profes-
sors, attorneys), while the “judges” of that “court of the courts”, as opposed to judg-
es that have delivered and signed a decision, would not be held accountable for their
decisions and would be vested with enormous and unacceptable power over the
judges: they would issue orders to them, direct them as to how to adjudicate and
that would stifle any discretion and free opinion of the judges. Furthermore, impos-
ing the mandatory nature of case-law in some other way, including the constitu-
tional prescription of case-law as a source of law, would undermine the internal
independence of judges and increase their inertia (which is not only a characteristic
of judges in Serbia), as well as stereotype trials, discourage judges from passing de-
cisions based on their convictions and generally undermine the fairness of trial and
produce the same effect on the confidence of citizens in the judiciary, as an indis-
pensable ingredient of the rule of law in every democratic society. The report of the
Venice Commission on the independence of the judiciary CDL-AD (2010)004
from 16/03/2010 speaks precisely about such consequences for the internal inde-
pendence of the judiciary, which would be caused if the Constitution of Serbia, as a
continental law country, is amended so as to prescribe that case-law has become o
mandatory source of law.

»68. The issue of internal independence within the judiciary has received less atten-
tion in international texts than the issue of external independence. It seems, however,
no less important. In several constitutions it is stated that “judges are subject only to
the law”. This principle protects judges first of all against undue external influence. It
is, however, also applicable within the judiciary. A hierarchical organization of the
judiciary in the sense of a subordination of the judges to the court presidents or to
higher instances in their judicial decision making activity would be a clear violation of
this principle.

69. The basic considerations are clearly set forth by the CCJE:

»64. The fundamental point is that a judge is in the performance of his functions

no one’s employees; he or she is holder of a State office. He or she is thus servant of,

and answerable only to, the law. It is axiomatic that a judge deciding a case does
not act on any order or instruction of a third party inside or outside the judiciary.

The CCJE noted the potential threat to judicial independence that might arise from

an internal judicial hierarchy. It recognized that judicial independence depends
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not only on freedom from undue external influence, but also freedom from undue

influence which might in some situations come from the attitude of other judges.

“Judges should have unfettered freedom to decide cases impartially, in accordance

with their conscience and their interpretation of the facts, and in pursuance of the

prevailing rules of the law” (Recommendation R(94)12, Principle 1(2)(d). This
means judges individually. The terms in which it is couched do not exclude doc-

trines such as that of precedent in common law countries (i.e. the obligation of a

lower judge to follow a previous decision of a higher court on a point of law di-

rectly arising in the latter case).

70. The practice of guidelines adopted by the Supreme Court or another highest
court and binding on lower courts which exists in certain post-Soviet countries is prob-
lematic in this respect.

71. The Venice Commission has always upheld the principle of the independence of
each individual judge: al judge: “Lastly, granting the Supreme Court the power to su-
pervise the activities of the general courts (Article 51, paragraph 1) would seem to be
contrary to the principle of the independence of such general courts. While the Su-
preme Court must have the authority to set aside, or to modify, the judgments of
lower courts, it should not supervise them.» (CDL-INF(1997)6 at 6).

72. “Under a system of judicial independence the higher courts ensure the consis-
tency of case law throughout the territory of the country through their decisions in the
individual cases. Lower courts will, without being in the Civil Law as opposed to the
Common Law tradition formally bound by judicial precedents, tend to follow the prin-
ciples developed in the decisions of the higher courts in order to avoid that their deci-
sions are quashed on appeal. In addition, special procedural rules may ensure consis-
tency between the various judicial branches. The present draft fundamentally departs
from this principle. It gives to the Supreme Court (Art. 51.2.6 and 7) and, within nar-
rower terms, to the Plenum of the Supreme Specialized Courts (art. 50.1) the possibil-
ity to address to the lower courts «recommendations/explanations» on matters of ap-
plication of legislation. This system is not likely to foster the emergence of a truly inde-
pendent judiciary in Ukraine but entails the risk that judges behave like civil servants
who are subject to orders from their superiors. Another example of the hierarchical
approach of the draft is the wide powers of the Chief Judge of the Supreme Court (Art.
59). He seems to exercise these extremely important powers individually, without any
need to refer to the Plenum or the Presidium.” (CDL-INF(2000)5 under the heading
“Establishment of a strictly hierarchical system of courts”).

73. “Judicial independence is not only independence of the judiciary as a whole vis-
a-vis the other powers of the State, but it has also an “internal” aspect. Every judge,
whatever his place in the court system, is exercising the same authority to judge. In
judicial adjudication he or she should therefore be independent also vis-a-vis other
judges and also in relation to his/her court president or other (e.g. appellate or supe-
rior) courts. There is in fact more and more discussion on the “internal” independence
of the judiciary. The best protection for judicial independence, both “internal” and “ex-
ternal”, can be assured by a High Judicial Council, as it is recognized by the main in-
ternational documents on the subject of judicial independence.” (CDL(2007)003 at 61).
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To sum up, the Venice Commission underlines that the principle of internal ju-
dicial independence means that the independence of each individual judge is in
disharmony with the subordination of the judges in their decision making.”

5.4.6. Proposal of the Judges’ Association in relation to the harmonization of
court decisions

The harmonization of court decisions is a lengthy process, which requires solu-
tions that are in harmony with the European-continental legal system and tradition,
embraced by Serbia. It is important to understand that case-law is not to be im-
posed, since that would undermine the internal judicial independence. Case-law
should be embraced; the establishment of consistent case-law is a process that
should include not only judges, but also other social players. Judges should hold
joint sessions of the highest courts, make court decisions accessible and well-classi-
fied, invest steady efforts to develop their knowledge and skills and understanding
of the wider social developments, clearly argument and explain their decisions,
carefully develop a balance between the need for consistent case-law, on one hand,
and the delivery of a fair judgment, even if such judgment deviates from case-law,
on the other hand.

The legislative and executive branch and the state authorities managing the
court system (the Ministry of Justice, the Ministry of Finance, the HJC), each with-
in their own mandate, must provide solutions that are appropriate and in accor-
dance with our (European continental) legal system and tradition, good and mutu-
ally harmonized laws, a stable legal system and other conditions in which the judg-
es can pay the required attention to their respective cases. When the judges are
provided with the proper working conditions, which means easy access to comput-
ers and the Internet, to a database of regulations and case-law, the assistance of
court assistants and other staff, a reasonable caseload without excessive mutual dis-
parities, they will be in the position to deliver decisions that will be carefully rea-
soned and consistent.

Therefore:

The Judges’ Association proposes that the constitutional provisions about
sources of law, contained in Article 142, paragraph 2 of the Constitution, are not
amended by a provision adding case-law to the existing mandatory sources of law.

5.5. The equalization of the notions of the competence of judges as the
prerequisite for office and the possible ways to increase competence

5.5.1. The competence of judges and its purpose

The goal every society based on the rule of law strives for is to have experts with
integrity for judges, which will permanently maintain and improve their knowledge
and skills by undergoing quality training that will be thorough and diversified, es-
pecially in relation to adjudication skills, since competence and professionalism are
an important prerequisite for independence. Moreover, the quality of legal protec-
tion, including efliciency, is best improved by raising the level of competence of
judges and by enhancing the skills required for judicial office.

It is clear that Serbia too needs to have judges “coming” into the judiciary with
guaranteed competence and integrity. This matter is directly related to the initial
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training of jurists, which is a tool helping the formation of judges that will be “ca-
pable of applying the law correctly, and of critical and independent thinking, social
sensitivity and open-mindedness .

In European countries there is no uniform system of training for judges and
prosecutors. Apart from the mentoring system, which has always been applied in
Serbia and which still exists in Germany or Austria, there is the training system
within the academy, typical of France, Portugal or Spain; in these systems, it is pos-
sible to become a judge without having graduated from the Academy. Furthermore,
there are systems, such as the ones in the Netherlands or Italy, combining thematic
seminars in judicial centers with the mentoring system. “There are great differences
among European countries with respect to the initial and in-service training of judges.
These differences can in part be related to particular features of the different judicial
systems, but in some respects do not seem to be inevitable or necessary. Some countries
offer lengthy formal training in specialized establishments, followed by intensive fur-
ther training. Others provide a sort of apprenticeship under the supervision of an ex-
perienced judge, who imparts knowledge and professional advice on the basis of con-
crete examples, showing what approach to take and avoiding any kind of didacticism.
Common law countries rely heavily on a lengthy professional experience, commonly as
advocates. Between these possibilities, there is a whole range of countries where train-
ing is to varying degrees organized and compulsory”.® All these methods and systems
of training are equally functional and applicable, depending on the tradition and
economic strength of each and every state.

In any case, training should be provided by an “independent authority should
ensure, in full compliance with educational autonomy, that initial and in-service
training programs meet the requirements of openness, competence and impartiality
inherent in judicial office™°, whereas training must be administered by renowned
quality lecturers in an interactive manner. Judges should possess comprehensive
and thorough knowledge outside of the realm of applicable law, encompassing all
the relevant social domains; judges should possess and improve skills necessary for
working in courtrooms (such as debating skills, listening skills, running the proce-
dure, etc.) and personal qualities (self-confidence, politeness, composure, commu-
nication skills, conflict resolution skills, competence and willingness to make deci-
sions, to effectively organize their work, to assist in matters of wider significance to
the court and the judiciary, meticulousness).

Such training of judges makes it possible for the judiciary to protect itself from
undue influence and is a guarantee of judicial independence and impartiality and
the prerequisite for confidence in and the respect for the judiciary and for the judi-
ciary itself to be worthy of respect and confidence.

8 Opinion number 10(2007) of the CCJE on the Council for the Judiciary in the Service of Society,
paragraph 68.

% Opinion number 4(2003) of the CCJE on appropriate initial and in-service training for judges at
national and European levels, paragraph 6.

o0 Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states on judges:
independence, efficiency and responsibilities, paragraph 57.
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5.5.2. Training in Serbia

The Judges” Association has always believed that the competence of judges is the
starting point for the reform of the judiciary and therefore it has sought solutions
that would enhance such competence. For that reason, as early as in 2001, the Judg-
es’ Association, jointly with the Government of the Republic of Serbia, established
the Judicial Centre. The then Constitution (or the actual one) have never been an
obstacle for the existence of the Judicial Centre or the Judicial Academy, or for the
initial and permanent training. The Judges' Association, however, has never be-
lieved that graduating from these institutions automatically means that such a judge
possesses the requisite proficiency. It has always been clear that they were only one
of the paths and tool to improve the competence of judges.

As the successor of the Judicial Centre, the Judicial Academy (hereinafter: “the
Academy”) started its activities on 01/01/2010, although it was only in 2015 that it
received the approval of the HJC and SPC for its initial training program. The Acad-
emy was established with the purpose of contributing to the professionalism, inde-
pendence, impartiality and efficiency of judges and prosecutors and their activity?”,
but that goal was realized only partially, in terms of initial training. The permanent
training of judges was mainly reduced to getting to know the newly adopted laws
and certain aspects of European law.

Nonetheless, the Academy was tasked with providing training in each individu-
al case, where a judge should need, based on performance evaluation, professional
development in a certain area or activity, when a judge is assigned to matters differ-
ing from his usual area of competence, as well as in other cases where there exists a
need or interest by the concerned judge. The Academy has simply failed to deliver
on that expectation. The training of court personnel has actually been insufficient
and there has simply been no training whatsoever for assistant judges and assistant
public prosecutors. The capacities of the Academy remain insufficient and its crite-
ria for the election of its commissions, mentors and lecturers are not reliable enough
in order for that institution to become the only “gateway” to the judiciary.

From the very beginning of its activities, the Judicial Academy faced a problem
arising from the insufficiently well-conceived status of initial training. Under the
Law on Judges and the Law on the Public Prosecutor’s Office, as well as the Law on
the Judicial Academy, the HJC and the SPC had to give the priority, in the proce-
dure of proposing the candidates for judges or public prosecutors, to candidates
that graduated from the Judicial Academy. These laws had “forgotten” about almost
2000 assistant judges and prosecutors at the time, who joined the judiciary before
2010 and who had legitimate expectations, since there were not enough vacancies to
accommodate these aspiring judges and public prosecutors, that they would have
the right to apply for the positions of judge or deputy public prosecutor after they
had passed the bar examination and worked for years in the judiciary. The Consti-
tutional Court declared the provisions of the aforementioned laws unconstitutional

9 Law on the Judicial Academy, Official Gazette of the RS, number 104/2009, 32/2014 — Decision of
the Constitutional Court, 106/2015, Article 3.
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on 06/02/2014*, having found they were violating the principle of equality of citi-
zens in the same legal situation, restricting the constitutionally prescribed jurisdic-
tion of the HJC and SPC, as well as “concepts according to which persons that have
not completed initial training on the Judicial Academy are by that fact essentially
eliminated from the circle of candidates for first-term judges in a certain type of courts
and first-time deputy public prosecutors in a certain type of public prosecutors’, are
constitutionally and legally unacceptable. This is particularly true having in mind that
the students of the Academy, during their initial training, primarily discharge the du-
ties of assistant judges and assistant public prosecutors, just like assistant judges and
assistant public prosecutors that are not the “beneficiaries” of such training.

Therefore, after eight years of existence of the Judicial Academy, Serbia still lacks
systemic and functional training courses for judges, implemented by renowned and
respected magistrates and academics, which training would include comprehensive
and interactive programs that would always be available and predictable, so that the
judges may choose and plan their training time at least a year in advance. For that it
would be necessary for the entity conducting the training to be independent from
the executive and legislative branch®, the responsibility and supervision of the
training to be vested with the judiciary, where the association of judges may also
play a major role®.

Meanwhile, the training method is not of paramount importance, particularly
regarding initial training; it may involve a mentoring system, which, just like in
Austria for example, is the most current and feasible mode for Serbia, but it may
also be a combined system like in the Netherlands or in Italy, which requires certain
investments. Finally, training on the Academy, which is the most expensive and the
most difficult to implement, is still new for Serbia and requires time to be func-
tional. As for initial training, “In view of the diversity of the systems for training judg-
es in Europe, the CCJE recommends:

1) That all appointees to judicial posts should have or acquire, before they take up
their duties, extensive knowledge of substantive national and international law
and procedure,

2) That training programs more specific to the exercise of the profession of judge
should be decided on by the establishment responsible for training, and by the
trainers and judges themselves,

3) That these theoretical and practical programs should not be limited to techniques
in the purely legal fields but should also include training in ethics and an introduc-
tion to other fields relevant to judicial activity, such as management of cases and
administration of courts, information technology, foreign languages, social sciences
and alternative dispute resolution (ADR),

92 Decision of the Constitutional Court on the Unconstitutionality of the Provisions of Article 40,
paragraphs 8, 9 and 11 of the Law on the Judicial Academy (Official Gazette of the RS, number
104/2009), was published in the Official Gazette of the Republic of Serbia, number 32/2014 from
20.03.2014.

% Ibid.

9 CCJE Opinion number 4(2003), paragraph 13.

% Ibid, paragraph 16.
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4) That the training should be pluralist in order to guarantee and strengthen the open-
mindedness of the judge,

5) That, depending upon the existence and length of previous professional experience,
training should be of significant length in order to avoid its being purely a matter
of form.

29. The CCJE recommends the practice of providing for a period of training com-
mon to the various legal and judicial professions (for instance, lawyers and prosecutors
in countries where they perform duties separate from those of judges). This practice is
likely to foster better knowledge and reciprocal understanding between judges and
other professions.

30. The CCJE has also noted that many countries make access to judicial posts
conditional upon prior professional experience. While it does not seem possible to im-
pose such a model everywhere, and while the adoption of a system combining various
types of recruitment may also have the advantage of diversifying judges’ backgrounds,
it is important that the period of initial training should include, in the case of candi-
dates who have come straight from university, substantial training periods in a profes-
sional environment (lawyers’ practices, companies, etc.).

The working group for making the analysis of the amendments to the constitu-
tional framework”” on the judiciary in the Republic of Serbia says the following
about the Academy, in item 6: “Regarding the prescription of the Judicial Academy as
the mandatory condition for the election of first-term judges and public prosecutors,
this working group supports the position taken by the Working Group for Reforming
and Developing the Judicial Academy, according to which the Judicial Academy should
not become a constitutional category. Prescribing the Judicial Academy as a manda-
tory condition for the election of first-term judges and public prosecutors may be set as
a strategic goal that is feasible after a thorough reform of the Academy’s concept.”

The politicians in Serbia, helped by the all-too-conventional practice by EU bu-
reaucrats and their insufficient understanding of our domestic circumstances, per-
sist with a particular zeal in their intent to make the still feeble Academy the only or
at least the dominant manner of appointing young trainees for judges. Such zeal
seems to justify the concerns of judges that the Academy might become a hidden,

9 Ibid, paragraphs 28-30.

97 The working group for the analysis of the amendments to the constitutional framework was es-
tablished by the Commission for the Implementation of the National Strategy for the Reform of the
Judiciary on 29/11/2013. The members of the working group were: Dragomir Milojevi¢, Chairman of
the working group and President of the Supreme Court of Cassation and HJC, Danilo Nikoli¢, PhD,
Vice-Chairman of the working group, State Secretary in the Ministry of Justice and Public Administra-
tion; Snezana Andrejevi¢, Judge of the Supreme Court of Cassation ; Porde Ostoji¢, Deputy Republic
Public Prosecutor; Branko Stamenkovi¢, Special Prosecutor for High-Tech Crime, member of the SPC;
Radovan Lazi¢, Chairman of the Managing Board of the Association of Public Prosecutors and Depu-
ty Public Prosecutors of Serbia; Dragana Boljevi¢, Judge of the Appellate Court in Belgrade and Presi-
dent of the Judges’ Association Serbia; Prof. Vladan Petrov, PhD, Associate Professor of Constitutional
Law and Associate Dean of the Faculty of Law of Belgrade; Prof. Darko Simovi¢, PhD, Professor of
Constitutional Law of the Criminalistic Police Academy in Belgrade; Prof. Irena Paji¢, PhD, Professor
of Constitutional Law of the Faculty of Law of Ni§; and Prof. Slobodan Orlovi¢, PhD, Associate Profes-
sor of Constitutional Law of the Faculty of Law of Novi Sad.
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but effective channel of political influence on the courts, which the government
wants to establish, because it will have to give up the right to elect judges after the
constitutional reforms. In this way, by picking the students of the Academy, in an
insufficiently controlled and transparent procedure, the government influences in
advance the choice of future judges. Therefore, it comes as no surprise that 65% of
judges believe that the Academy should not be the main gateway for judicial office
and that it is wrong to vest the graduates of the Academy with such a privilege. Fur-
thermore, even more judges, as many as 83%, are in favor of free and equal access to
judicial office for everyone®.

5.5.3. The Judges’ Association on the need for putting an equality sign between
graduation from the Academy and the competence of judges and raising the former
to the level of constitutional principle

The Constitution is the highest law of a state, which contains the general rules
about the social order, the method of government and the limits to power, consist-
ing of the fundamental freedoms and rights of individuals and the entity. Therefore,
the Constitution should not contain rules of implementational character. After all,
the Report of the Venice Commission on the independence of the judiciary CDL-
AD 2010(004) from 16/03/2010 says: “22. The Venice Commission strongly supports
this approach. The basic principles ensuring the independence of the judiciary should
be set out in the Constitution or equivalent texts™®.

The appointment of capable experts with integrity is a goal that needs be en-
shrined in the Constitution. Paths or means/methods to reaching this goal may be
many. The state should opt for some of these paths sincerely guided by European
rule of law standards, on one hand and its own tradition and capacities, on the
other, while bearing in mind that such path must be functional and applicable in the
shortest possible time.

Therefore, for the already mentioned reasons, it would be wrong to put an equal-
ity sign between the competences of newly elected or already elected judges with
one of the possible modalities of training. In the same way, it would be wrong for
the evaluation of a judges’ competence to be based solely on an institution that is yet
to be stabilized and reinforced by actual and applicable guarantees of independence,
in order to be able to encourage and strengthen the competence and integrity of
judges. In the case of Serbia, whose society is constantly undergoing change and
going back to square one over and over, with insufficient capacities, which logically
undermines the court system, we should retain the exiting methods and gradually
develop new ones, a process which has not until now encountered any obstacles
from the part of the Constitution.

After all, even in states that have had judicial academies for a long time now,
these academies are not enshrined in their respective constitutions. On the con-

9% Survey on the views of judges about the situation of the courts and the judiciary in Serbia was
published by the Judges” Association and the Center for Free Elections and Democracy in the publica-
tion Strengthening the Independence and Integrity of Judges in Serbia, the Judges’ Association of Serbia,
Belgrade 2017, page 9.

9 The bold font is taken from the original text.
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trary, constitutional prescription for only one path and method would represent a

hurdle for the arrival in the judiciary of competent judges with integrity.

Therefore,

The Judges’ Association believes that methods and means that encourage and
strengthen the competence and integrity of judges should not be part of the
Constitution and proposes the following:

- The Constitution should provide for competence and integrity to be the main
criteria for judicial office.

- The constitutional provision on the election of judges (Article 147) should be
amended by the following provision: “The High Judicial Council elects a judge
based on his integrity and competence developed in the court or a different
independent institution, in the manner, a procedure and under the condition
regulated by the Law, which provide for the independence of judges and courts
and access to judicial office to everyone under the same conditions.

5.6. Making individual evaluation of judges a constitutional category

Amid longstanding violations of the guarantees of judicial independence and
the plummeting confidence of the citizens in the judiciary, the Judges Association
has been constantly advocating for the evaluation of the performance of judges*,
believing that the purpose of evaluation is creating legal security based on quality
law, through establishing the conditions for efficient judicial work — meaning deliv-
ering quality decisions - in a reasonable time, after having fairly considered all the
aspects of a case', which would reinstate and reinforce the confidence of the citi-
zens in the work of judges and courts.

However, when reflecting about evaluation, it should be borne in mind that in-
dividual evaluation is not considered indispensable in European justice systems.
Countries where there is no individual evaluation (such as Denmark, England and
Wales, Finland, Ireland, the Netherlands, Sweden and, to a certain extent, Spain)
appraise the performance of the judicial system as a whole'>. Moreover, the CCJE
stops short of recommending, but merely leaves it to the discretion of the states if
they will formally evaluate the performance of judges: “Two key requirements of any
judicial system must be to produce justice of the highest quality and proper account-
ability in a democratic society. Some form of evaluation of judges is necessary to meet
these requirements. The fundamental question is whether such evaluation must be of
a “formal” character. The CCJE encourages all member states to consider this question.
The answer each member state gives will be in accordance with its judicial system,
traditions and culture. If a member state decides that these two key requirements can

o The Judges’ Association published as early as back in 2007, after a two-year survey, the first and
so far only book in Serbia Evaluation of the Performance of Judges, which deals with the quantitative
aspect of judges’ work and gives proposals to take further measures in studying this matter.

ot Efficiency is defined in the following way — see paragraph number 31. Recommendations CM/
Rec (2010)12 from 17.11.2010.

2 See the Opinion of the European Commission on Democracy by Law (Venice Commission)
number 528/2009 dated 15.6.2009 on the Draft Criteria and Standards for the Election of Judges and
Court Presidents in Serbia.
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be met by means other than formal evaluation of individual judges, it could decide not
to have such a formal evaluation. If it concludes these requirements cannot be met by
other means, the CCJE recommends the adoption of a more formal system of indi-
vidual evaluation of judges as discussed below”.”** Stopping short of insisting on the
introduction of formal evaluation, “The CCJE encourages all member states to use
informal evaluation procedures that help improving the skills of judges and thereby the
overall quality of the judiciary. Such means of informal evaluation include assisting
judges by giving them an opportunity for self-assessment, providing feedback and in-
formal peer-review (paragraph 25).°*

In Opinion number 17(2014) dealing with the evaluation of the work of judges
and their independence and which is not accidentally entitled: On the Evaluation of
Judges” Work, the Quality of Justice and Respect for Judicial Independence, the
CCJE gives primacy to the independence of judges over evaluation: “The main rule
for each individual evaluation of judges must be that such evaluation reflects the com-
plete respect for judicial independence'”. When an individual evaluation has conse-
quences for a judges promotion, salary and pension or may even lead to his or her
removal from office, there is a risk that the evaluated judge will not decide cases ac-
cording to his or her objective interpretation of the facts and the law, but in a way that
may be thought to please the evaluators. Therefore, any evaluation of judges by mem-
bers of the legislative or executive arms of the state is especially problematic. However,
the risk to judicial independence is not completely avoided even if the evaluation is
undertaken by other judges. Judicial independence depends not only on freedom from
undue influence from external sources, but also requires freedom from undue influ-
ence internally, which might in some situations come from the attitude of other judg-
es"S, including the presidents of courts“ (paragraph 6.).

The Report of the European Network of Judicial Councils (hereinafter: ENCJ)
makes a difference between countries using “formal” and “informal” evaluation
“8...The systems are essentially the following:

Formal

9. In the case of formal evaluation systems, the purpose of the evaluation, the cri-
teria used, the composition of the evaluation body, the evaluation procedure and its
potential consequences are clearly set before any valuation is performed. If the evalu-
ation is carried out in a formal way, the rights and obligations of the evaluated judge
and of the evaluated body are regulated by the Law or bylaws.

Informal

10. Informal evaluation does not use formalized assessments or criteria. There are
mainly no direct consequences for the judge that is evaluated. Informal evaluation
may be performed in the form of an interview, which would give the opportunity to the
evaluated judge to address the problems, show his/her capabilities and harmonize his

3 CCJE Opinion number 17(2014), paragraph 23.

04 Ibid, paragraph 49.4.

5 See CCJE Opinion number 1(2001), especially paragraph 45, CCJE Opinion number 6(2004),
paragraph 34.

¢ See CCJE Opinion number 1(2001), paragraph 66, Recommendations CM/Rec(2010)12, para-
graphs 22-25.
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career goals'”. Informal collection of information about the judge that is the candidate

for promotion® may also be considered as informal evaluation.

The direct goals realized with the evaluation of judges’ work are:

- Effective management of the court system in order to achieve quality justice, by
creating quality personnel, a merit-based promotion system for judges, improv-
ing the overall capacity of all judges as a whole and also individually, through
adequate training, specialization and motivation of each judge, by making opti-
mal use of the skills of each judge within the court system by adequate task plan-
ning at the annual level, by appointing the necessary number of judges and
monitoring the efficiency and the caseload of judges and courts;

- Setting the status of judges and their professional “movements” — vertical (elec-
tions and promotions) and horizontal (by assigning judges within the given
court);

- Establishing a system of personal accountability of judges in their job and tasks,
while protecting at the same time their independence, since any attempt to call
judges to account in relation to their work threatens their independence.

“The quality’ of justice should not be understood as a synonym for mere «produc-
tivity» of the judicial system™°. CCJE warns that insufficient financing and budget
funds may result in excessive reference to “productivity” by the justice system in indi-
vidual evaluation of judges. Therefore, CCJE reiterates that all the general principles
and standards of the Council of Europe on the funding and management of courts
place a duty on states to make financial resources available that match the needs of the
different judicial systems™. CCJE believes that quality and not only quantity of the
judge’s decision must be at the core of individual evaluation. In Opinion 11 (2008),
CCJE addressed the importance of high quality judgments. In order to assess the qual-
ity of a judge’s decision, the evaluators should focus on the methodology that the judge
is using in his/her work in general, before evaluating the meritum of specific deci-
sions"2. The latter must be determined solely in appellate proceedings. The evaluators
must take into account all the aspects of successful adjudication and particularly legal
knowledge, communication skills, hard work, efficiency and integrity. Therefore, the
CCJE stresses that neither the number of appeals nor their rate of success necessarily
reflects on the quality of the decisions subject to appeal™, unless the number of success-
ful appeals and the modalities of such adjudications clearly show that the judge lacks
the requisite knowledge of laws and procedures. It was noticed that the Kyiv Recom-
mendation™* and the ENCJ] Report™ have come to the same position .

7 See, for example, the systems in Finland and the Netherlands.
°8 As it is the case in the United Kingdom.
9 CCJE Opinion number 17(2014).
. See CCJE Opinion number 6(2004), paragraph 42.

" See Recommendations CM/Rec (2010)12, paragraph 32, and CCJE Opinion number 2(2001),
paragraph 4.

12 See CCJE Opinion number 11(2008), paragraph 5.

" See CCJE Opinion number 11(2008), paragraph 74, and CCJE Opinion number 6(2004), para-
graph 36.

14 See Kyiv Recommendations (2010), paragraph 28.

"5 See ENCJ Report 2012-2013, section 4.12.

16 CCJE Opinion number 17(2014), paragraph 3s.
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In any case, even in the countries that have opted for a formal system of evalua-
tion of judges’ work, the CCJE clearly states that “..the rights and duties of the eval-
uated judge and the evaluating body will be regulated by means of primary or subor-
dinate legislation”"” Just like with the dilemma whether to put an equality sign be-
tween the competence of judges and their manner of training, the same applies to
evaluation. The Constitution is the highest law of a state, which contains the most
general principles and it should not contain implementation norms. The Constitu-
tion has, after all, never been an obstacle to the evaluation of judges’ work, which is
prescribed by the Law on Judges.

As in the case of the proposal to prescribe in the Constitution that case-law shall
be a source of Law, the same applies here: the goal society is striving for is to have
capable experts with integrity. Evaluation of competence is just a tool and tools can
be many.

Therefore,

The Judges’ Association proposes that the Constitution should not contain
standards about the evaluation of judges’ work.

5.7. Remedy against all decisions of the HJC on the status of judges
before the Constitutional Court

Opinion number 3(2003) of the CCJE On the principles and rules governing
judges’ professional conduct, in particular ethics, incompatible behaviour and im-
partiality: the arrangements regarding disciplinary proceedings in each country should
be such as to allow an appeal from the initial disciplinary body (whether that is itself
an authority, tribunal or court) to a court (paragraph 77v).

Opinion number 10(2007) of the CCJE on the Council for the Judiciary at the
service of society:

‘A judge who neglects his/her cases through indolence or who is blatantly incom-
petent when dealing with them should face disciplinary sanctions. Even in such cases,
as indicated by CCJE Opinion Number 3 (2002), it is important that judges enjoy the
protection of a disciplinary proceeding guaranteeing the respect of the principle of in-
dependence of the judiciary and carried out before a body free from any political influ-
ence, on the basis of clearly defined disciplinary faults: a Head of State, Minister of
Justice or any other representative of political authorities cannot take part in the disci-
plinary body” (paragraph 63.), The Judiciary Council is vested with a mandate in the
area of ethics; it may also be addressed by citizens involved in a trial before the court,
with their complaints. In order to avoid conflict of interest, disciplinary proceedings in
first-instance, when they are not dealt with by the disciplinary court, should be adju-
dicated by the disciplinary commission, consisting of judges elected by their peers that
are not members of the Judiciary Council, with the possibility of appeal to a higher
court™“(paragraph 63.).

"7 Ibid, paragraph 9.
18 See paragraph 71 of Opinion number 3(2003) CCJE.
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The Judges’ Association believes it is a higher guarantee of independence and
therefore it is necessary for appeals against all decisions pertaining to the status
of judges to be dealt with by the court.

The mandate of the Constitutional Court to deliver a decision on the appeal
of a judge against the final decision on his/her dismissal from office would not
be touched by such a concept.

5.8. Leaving certain important matters outside of the Constitution

5.8.1. Defining the content of judicial power

The need to define the content of judicial power as enshrined in the Constitution
is particularly important in light of the fact that the last decade has been marked by
various attempts to “extract” certain matters related to key human rights from the
jurisdiction of courts and thereby from judicial power and entrust such matters to
other state authorities, which do not enjoy any guarantees in terms of independence
and impartiality. Changes in the justice system in the last couple of years (establish-
ing the Business Registers Agency instead of the commercial register, the cadastral
property records instead of the land registry, the introduction of public notaries and
enforcement officers) have “extracted” from the courts a great deal of affairs for-
merly dealt with by the latter, vesting non-judicial institutions and the Ministry of
Justice (or departments subordinated to it) with the power to deal with such affairs,
thereby increasing the influence of the executive on the judiciary.

Stripping the courts of their jurisdiction was carried out with the explanation
that it will relieve the justice system from the burden of affairs that are not typically
judicial, which will give judges more time to focus on purely judicial work. How-
ever, there has never been an analysis to respond to the question what are these
tasks that are “typically not judicial” (namely, where is the border between the judi-
cial branch and the remaining two branches of power), how many judges are there
in the system that discharge such tasks and what would be the pros and cons for the
state and the citizens if these affairs would be kept in the jurisdiction of courts, as
opposed to them being entrusted to different generic professions.

The Law on Enforcement and Security (LES) from 2011 introduced a new judi-
cial function - enforcement officer, vested with the authority to carry out, in alter-
nation with the courts, enforcement and security procedures. It is a natural person
appointed by the Justice Minister to carry out, as an official person, enforcement
from the jurisdiction of the court.” The enforcement officer is also vested by Law to

19 Public opinion associates the high number of enforceable cases (unrealized enforcements) with
the inefliciency of the courts, although the causes differ and are not only related to the courts. Had the
statistical analyses been dealing with the causes, instead of focusing on the mere number of enforceable
cases, different situations would have been identified: inactivity of the creditor, insolvency of the debt-
or (liquidation and bankruptcy of legal persons, the debtor does not possess property and the creditor
uses his procedural right to retain the proposed enforcement means, although the account of the debt-
or has been blocked), specific statutory concepts, etc. In a great deal of cases, the courts have under-
taken the enforcement measures prescribed by the Law, but the procedures cannot be completed for
different reasons. Furthermore, the physical and technical infrastructure of the courts in Serbia are
uneven and mostly inadequate; there are not enough judges and supporting and administrative staff,
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appoint his (temporary) deputy. The legislators explained the introduction of en-
forcement officers with the need to shorten the enforcement procedure, reduce the
number of enforceable cases and to reduce the burden on the courts. The mandate
of the enforcement officer, appointed by the Minister to carry out part of the man-
date of the courts in the interest of the public, under the Law on Enforcement and
Security, to be allowed to vest a third party with the said mandate of the court by
his/her decision is intolerable in principle, since it undermines the independence of
the judicial branch and opens the door to serious abuse. Transferring public powers
to enforcement officers has also resulted in less revenue from court fees and in-
creased the expenditures of the citizens in relation to fees and costs of enforcement
officers. Abandoning the two-instance system/concept (the possibility of lodging an
appeal) has undermined the right to fair trial, which must exist in the enforcement
procedure too, caused uncertainty in the enforcement procedure, since the coun-
cils, which were set up in 36 basic courts in order to adjudicate in procedures on
complaints, started to adjudicate differently in cases with the same facts, placing the
citizens in an uneven position before the court in the process. Therefore, the current
Law on Enforcement™ has reinstated the appeal in the enforcement procedure.
The citizens have already complained against the practice of enforcement offi-
cers concerning the manner in which they carry out enforcement, as well as over
the increased costs of procedure, particularly in view of the increasing poverty. Fur-
thermore, statistical analysis* have shown that a total of 2,239,927 cases remained
open at the end of 2014, of which 1,893,157 enforceable cases. However, according to
data for 2014, in which enforcement procedures were carried out by both the courts
and enforcement officers, 197 enforcement officers completed 167,000 enforceable
cases. The enforcement officers were vested with the authority to collect financial
claims, which are the quickest and easiest to enforce and they were also allowed, as
opposed to the courts, to have access to data of the Republic Pension and Disability
Fund and particularly to the citizens’ identification number, which facilitates con-
siderably attempts to find the executive debtor and carrying out the actual enforce-
ment. In the same period, slightly less enforcement judges (195) completed 326,000
enforceable cases, twice as much as the enforcement officers. It should be borne in
mind that the judges were carrying out all types of enforcement, which are complex
(handing over a child in family dispute-related enforcement, sale of property, etc.)
and require time due to the need to take a series of actions in several stages. None-
theless, at the time of the adoption of the current Law on Enforcement and Securi-
ty™, the legislator estimated it was more reasonable to invest, not in the capacity of

enforcement officers, vehicles; judges and their staff have insufficient training time left, in view of the
constant changes of systemic laws in an extended period of time, etc.

20 Law on Enforcement and Security, Official Gazette of the RS, number 106/15 from 21/12/2015,
implementation started as of 01/07/2016.

2 Supreme Court of Cassation, Analysis of the work of courts of general and specific jurisdiction for
2014: http://www.vk.sud.rs/sites/default/files/attachments/ ANALIZA%20rada%20sudova%20za%20
2014%20%20KONA%C4%8CNI_o_o.pdf (03/09/2016).

22 Law on Enforcement and Security, Official Gazette of the RS, number 106/15 from 21/12/2015,
implementation started as of 01/07/2016.
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the courts, but in the enforcement system that is de facto managed and supervised
not by the judicial branch, but by the executive branch.

The Law on Public Notaries™ has introduced yet another new, for modern Ser-
bia, legal profession — public notaries, also aimed at relieving the courts from the
excessive burden of tasks the legislator branded as “atypically judicial” (certification
of legal transactions, affairs related to the safeguarding of money, rectification of
securities and other cases, as well as other tasks entrusted by the court). The Law on
Public Notaries vested the Justice Minister, inter alia, to determine the number of
public notary positions and seats of public notaries, to determine their tariffs, de-
cide about the examination for public notaries, who will be in the examination
commission, to select public notaries and to supervise their work and their Cham-
ber, to be the second-instance authority in disciplinary proceedings, as well as to
dismiss public notaries.”* The motives of the legislator are unclear as to the fact that

2 And Law on Public Notaries, Official Gazette of the RS, number 31/2011 from 09/05/2011, 85/2012,
19/2013, 55/2014, 93/2014, 121/2014, 6/2015, 106/2015, adopted on 05/05/2011. (implemented since
01/09/2012), the same day as the Law on Enforcement and Security, Legal Profession Act, Law on the
Enforcement of Criminal Sanctions, among others, in the scope of the “package” of fifteen laws passed
on that day. Interestingly, all of the fifteen laws were discussed within a single debate, which automati-
cally prevented the MPs to review the draft laws and hence to prepare themselves appropriately for the
debate that was also shortened due to the single debate format.

24 'With the adoption of the Law on Public Notaries, the Justice Minister (who was the proposer of
the Law), introduced the mandate for himself directly, or for the Ministry, to determine the number of
public notary positions (Article 15), to decide who will be a public notary (article 2, paragraph 3) and
to dismiss public notaries (Article 31, paragraph 2), to supervise the activities of public notaries (Article
13) and of the Chamber of Notaries (Article 132), to give his approval for the Statute of the Chamber of
Notaries (Article 120, paragraph 3), to receive requests for taking the public notary examination (Ar-
ticle 144, paragraph 1) and pass final decisions establishing the fulfilment of conditions for taking the
examination (Article 144, paragraph 2), to regulate the passing of the examination and the curriculum
of the examination (Article 145), to set up an examination commission (Article 146) and keep records
on the persons that have passed the examination (Article 148), to act as a second-instance authority for
disciplinary offences and to determine the composition, work and decision-making of the commission
(Article 158), to adopt the tariff of public notaries (Article 135) give his approval for the Statute of the
Chamber of Notaries (Article 120, paragraph 3), to receive requests for taking the public notary ex-
amination (Article 144, paragraph 1) and pass final decisions establishing the fulfilment of conditions
for taking the examination (Article 144, paragraph 2), to regulate the passing of the examination and
the curriculum of the examination (Article 145), to set up an examination commission (Article 146)
and keep records on the persons that have passed the examination (Article 148), to act as a second-
instance authority for disciplinary offences and to determine the composition, work and decision-
making of the commission (Article 158), to adopt the tariff of public notaries (Article 135) and deter-
mine the seats of public notaries (Article 180).

The Justice Minister has also wide powers over the enforcement officers. He appoints enforcement
officers (Article 312, paragraphs 3 and 316) and deputy enforcement officers (Article 334), draws up the
program of the examination for enforcement officers and the carrying out of the examination, as well
as the composition and work of the examination commission (Article 314, paragraph 3), appoints the
commission for the examination for enforcement officers (Article 313, paragraph 3), gives his approval
for the acts of the Chamber regulating other activities incompatible with the tasks of the enforcement
officer, and the content, submission and verification of data from the report on the assets of the en-
forcement officer (Article 314, paragraph s5), determines the number of enforcement officers (Article
315, paragraph 1), calls the open competition for enforcement officers (Article 315, paragraph 3), ap-
points the commission that carries out the competition (Article 315, paragraph 6), sets the general
conditions for concluding an insurance contract and the lowest amount of insurance (Article 319,
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he omitted to prescribe the obligation of the public notary to pay part of the fee for
services rendered to the State, since public notaries were entrusted the certification
services the fees for which used to be paid in the state budget (collection of court
fees).” It is undisputable that several European countries have public notaries or
similar occupations, which are also appointed, along with judges, by the justice
minister. In Serbia, however, the concept according to which the Justice Minister
would select and dismiss judges and prosecutors would clearly not be a good one
and therefore caution is required in relation to similar professions related to the
judiciary.

The Law on Court Expert Witnesses has prescribed “re-election” for court ex-
pert witnesses too, which lost that capacity if the Justice Minister did not to reap-
point them by 08/07/2011.

The aforementioned arrangements have practically enabled the Ministry of Jus-
tice to control and determine, on its own, who will become a lay judge, court expert
witness, enforcement officer and public notary and how they will work.

The issue of defining the content of judicial power is also relevant for delimitat-
ing the jurisdiction of courts, as the sole holders of judicial power, as well as the
Constitutional Court, which, under the Constitution, is not a holder of judicial
power.

Article 143, paragraph 1 of the Constitution, stipulates that “Judicial power in
Serbia shall belong to courts of general and special jurisdiction’, Article 98 says that
the National Assembly shall be the holder of legislative and constitutional power,
Article 122 that the holder of executive power is the Government. The content of
legislative and executive power is defined by the Constitution by prescribing the
jurisdiction of its holders, the National Assembly in Article 99 and the Government
in Article 123. On the other hand, the Constitution stops short of defining the con-
tent of judicial power, since it does not provide for the jurisdiction of courts, as
holders of judicial power, nor does it define such power in any other way.

Therefore,

The Judges’ Association proposes the content of judicial power to be poten-
tially also defined in the following way:

paragraph 1), gives his approval for the act of the Chamber on the requirements for the office and the
necessary equipment (Article 319, paragraph 2), dismisses enforcement officers (Article 322), regulates
in more detail the records of cases according to which the enforcement officers is acting (Article 328),
adopts the tariff (Article 330), supervises the work of the enforcement officer (Article 346), appoints
the members of the disciplinary commission (Article 354), proposes the initiation of disciplinary pro-
ceedings against enforcement officers (Article 355, paragraph 1), regulates the disciplinary proceedings
(Article 355, paragraph 5).

5 Tt is only with the Amendments to the Law on Public Notaries, Official Gazette of the RS, number
121/2014 from 05/11/2014, adopted during the months-long protests of attorneys at law, that the legisla-
tor prescribed the duty of the public notary to pay 30% of the fees collected (without VAT) on a desig-
nated public revenue account, within 15 days of collection (Article 134, paragraph 6), whereas that
amount will be allocated for the current expenditures of courts and improving the material condition
of court employees, as well as for other expenditures and investments in courts, in accordance with the
Law (Article 134, paragraph 6). It remains unclear on the basis of which calculations has that percent-
age been determined, but it provides at least some kind of budget revenue from the affairs that had
previously been charged by the courts through court fees.
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The judicial power settles disputes about a right that ensures the rule of law.
5.8.2. Additional guarantees of judicial independence - reasons for termination
of judicial office and material guarantees

6. Just like it is necessary, for the sake of judicial independence, to regulate the
proper way to be elected/appointed to judicial office, the manner of termination of
office is also one of the guarantees of judicial independence. It is therefore necessary
for the Constitution to regulate the conditions for the termination of office and the
reasons for dismissing a judge. It must be borne in mind that “An unfavorable evalu-
ation alone should not (save in exceptional circumstances) be capable of resulting in a
dismissal from office. This should only be done in a case of serious breaches of disci-
plinary rules or criminal provisions established by law or where the inevitable conclu-
sion of the evaluation process is that the judge is incapable or unwilling to perform his/
her judicial functions to an objectively assessed minimum acceptable standard. These
conclusions must follow a proper procedure and be based on reliable evidence (para-
graphs 29, 44).°

In the Report of the Venice Commission on judicial independence CDL-AD
2010(004) dated 16/03/2010, the Commission relied upon:

»44. Recommendation (94) 12 provides that judges’ remuneration should be guar-
anteed by law (Principle 1.2b.ii) and ‘commensurate with the dignity of their profes-
sion and burden of responsibilities” (Principle I11.1.b). The Charter, supported by the
CCJE, extends this principle to guaranteed sickness pay and retirement pension.

45. The CCJE adds in Opinion Number 1:

»62. While some systems (e.g. in the Nordic countries) cater for the situation by

traditional mechanisms without formal legal provisions, the CCJE considered that

it was generally important (and especially so in relation to the new democracies) to
make specific legal provision guaranteeing judicial salaries against reduction and

to ensure at least de facto provision for salary increases in line with the cost of liv-

ing.” Therefore,

»46. The Venice Commission shares the opinion that the remuneration of judges
has to correspond to the dignity of the profession and that adequate remuneration is
indispensable to protect judges from undue outside interference. The example of the
Polish Constitution, which guarantees to judges remuneration consistent with the dig-
nity of their office and the scope of their duties is a commendable approach. The level
of remuneration should be determined in the light of the social conditions in the coun-
try and compared to the level of remuneration of higher civil servants. The remunera-
tion should be based on a general standard and rely on objective and transparent cri-
teria, not on an assessment of the individual performance of a judge. Bonuses which
include an element of discretion should be excluded.”

Therefore,

The Judges’ Association proposes that the Constitution should amend the
guarantees of judicial independence by prescribing the following:

Judicial office shall be permanent.

The judge’s office shall cease at his/her request or when he/she will have fulfilled
the criteria for old-age retirement as prescribed by the Law.

126 CCJE Opinion number 17(2014), paragraph 49.12.
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The judge may not be relieved of office against his/her own will, save in the case
of an unconditional sentence for a criminal offence to a prison term of no less than
six months or for a punishable offence incapacitating him/her for judicial office,
when he/she discharges his duty incompetently and without due diligence or in the
case of permanent loss of working capacity for judicial office.

The judge has the right to a salary and pension in accordance with the dignity
and responsibility of judicial office.

The pension may not be less than the last salary of the judge.

The salary and pension of the judge may not be reduced.

6.1. Proposals for the remaining contested concepts

Summing up the proposals tabled by the Network, the Judges’ Association views
as contested the proposed concepts that primarily concern the HJC, both in terms
of the total change of the composition of the HJC (by excluding the President of the
highest court from HJC membership, the President of the HJC from the ranks of
non-judge members, proposals for the members of the HJC, with the exception of
law professors, to include “renown jurists possessing recognized knowledge and expe-
rience in the area of organization, functioning and reform of the judiciary, which
would be elected by the National Assembly at the proposal of competent parliamen-
tary judiciary committee, as it is the case with the judges of the Constitutional Court”)
and in terms of reducing the number of HJC members (from 11 to 10 members), the
functioning of the HJC (“golden vote” of the President of the HJC); shorter term of
office of the members of the HJC (four instead of five years); narrowing down the
mandate of the HJC.

Furthermore, the Network has also proposed the already functional immunity
of judges to be “narrowed down’, abandoning the concept of collegial adjudication
(adjudication by a panel of judges), namely pushing out lay judges from the trial
(and alternatively, instead of lay judges, the introduction of a jury or replacing lay
judges by trainee judges, namely those attending the initial training at the Judicial
Academy).

These issues are very important. The matter of the HJC is particularly complex
and extremely important for judicial independence. However, the format of the
written contribution does not allow for these issues to be elaborated on at the same
time. After all, these issues have not been tabled for discussion on the second round
table scheduled for 07/09/2017.

7. Proposal of the Judges’ Association for further discussion

The Judges’ Association, just like the other participants of the round table, pro-
posed on the first round table held on 21/07/2017 and hereby reiterates that pro-
posal, that each of the aforementioned contested issues, especially related to the
HJC, as well perhaps other relevant issues, be paid particular attention and be sub-
ject to a separate discussion.

In view not only of the different positions on the aforementioned matters that
are regulated by the Constitution, but also the considerable social impact of the
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open issues that are yet to be regulated by the Constitution and divergent views

about them,

The Judges’ Association of Serbia:

— Finds that each of these specific issues warrants a separate debate;

— Justlike the other professional associations and the majority of non-governmen-
tal associations, proposed in its memo 45/17 from 30/06/2017, delivered to the
Ministry of Justice the same day, to abandon the possibility to respect the dead-
lines set in the AP for the adoption of the amendments to the Constitution by
the end of 2017 and to provide for realistic deadlines, in order to have a genu-
inely thorough and comprehensive public debate.

— Particularly emphasizes that the dialogue must include all key institutions and
organizations, while informing and involving the citizens in that process, both
through civil society organizations and their political representatives, stressing
that the invitation of the Ministry of Justice to such round tables about specific
professional matters must not be the only framework for dialogue, nor should it
be used for creating a semblance of a comprehensive public debate;

— Proposes that a public debate be organized successively about each of the afore-
mentioned issues individually and in different formats (round tables, thematic
TV programs);

— Proposes to invite to each of these debates the representatives of the competent
bodies of the National Assembly, the HJC, the SPC, the Commission for the
Reform of the Judiciary and its Working Group for the Analysis of the Constitu-
tional Framework for the Judiciary, Courts and Prosecutors’ Offices, experts for
constitutional law and the law on courts and especially constitutional law profes-
sors, professional associations of judges and prosecutors, the Bar Association, as
well as other interested professional and citizens’ associations.
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22 January 2018

MINISTRY OF JUSTICE’S WORKING VERSION
OF THE DRAFT AMENDMENTS TO THE CONSTITUTION
(WITH EXPLANATION AND REFERENCES)

Introductory remarks

In accordance with the obligations undertaken by the Republic of Serbia through
the adoption of the Action Plan for the Chapter 23, Ministry of Justice (hereinafter:
the Ministry) drafted the Working Version of the Draft Amendments to the Consti-
tution of the Republic of Serbia (hereinafter: Working text). During the drafting
process, the Ministry was guided primarily by standards defined by the Venice
Commission in its opinions and other relevant documents as well as written pro-
posals received within a consultative process conducted by the Ministry in coop-
eration with the Office for Cooperation with Civil Society conducted in the period
May-November 2017. The working text is defined with the preliminary assistance of
the CoE expert Mr. James Hamilton.

In order to facilitate understanding of the proposed solutions, an overview of
some of the most important positions of the Venice Commission in relation to sub-
ject matter (together with the precise references) has been provided beneath the
text of the amendments (or thematic related groups of amendments) that bring
significant and substantive changes in relation to the current Constitution.

The working text presents the starting point of the public debate on the amend-
ments to the Constitution of the Republic Serbia which will be organized in Febru-
ary and March 2018. After the conduction of the public debate the Draft of the
Constitution will be submitted to the Venice Commission on opinion.

Amendments I through XXIV to the Constitution of Serbia
Amendments I through XXIV are an integral part of the Constitution of the
Republic of Serbia, which shall enter into force on the day of promulgation by the
National Assembly.
A Constitutional Act shall be passed to implement the Amendments I through
XXIV of the Constitution.

AMENDMENT I
The National Assembly shall:
1. adopt and amend the Constitution, Competences
2. decide on changes concerning the borders of the Republic of Serbia,
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call for the Republic referendum,

ratify international contracts when the obligation of their ratification is stipu-
lated by the Law,

decide on war and peace and declare state of war and emergency,

supervise the work of security services,

enact laws and other general acts within the competence of the Republic of Serbia,
give previous approval for the Statute of the autonomous province,

adopt defence strategy,

. adopt development plan and spatial plan,
. adopt the Budget and financial statement of the Republic of Serbia, upon the

proposal of the Government,

. grant amnesty for criminal offenses.

Within its election rights, the National Assembly shall:
elect the Government, supervise its work and decide on expiry of the term of
office of the Government and ministers,

2. appoint and dismiss judges of the Constitutional Court,

5.
6.

appoint and dismiss the Supreme Public Prosecutor of Serbia, five members of the
High Judicial Council and five members of the High Prosecutorial Council
appoint and dismiss the Governor of the National Bank of Serbia and supervise
his/her work,

appoint and dismiss the Civic Defender and supervise his/her work,

appoint and dismiss other officials stipulated by the Law.

The National Assembly shall also perform other functions stipulated by the

Constitution and the law.

The present Amendment shall supersede article 99 of the Constitution of the

Republic of Serbia.

AMENDMENT II
Method of decision making in the National Assembly
The National Assembly shall adopt decisions by a majority vote of deputies at the

session where a majority of deputies are present.

By means of a majority vote of all deputies the National Assembly shall:
grant amnesty for criminal offenses,

2. declare and call off the state of emergency,

order measures of departure from human and minority rights in the state of war
and emergency;,

enact the Law by which the Republic of Serbia delegates particular issues falling
within its competence to autonomous provinces and local self-government
units,

give previous approval for the Statute of the autonomous province,

decide on the Rules of Procedure pertaining to its work,

cancel immunities of deputies, the President of the Republic, members of the
Government and Civic Defender,

adopt the Budget and financial statement,
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9. elect members of the Government and decide on the end of the term of office of
the Government and ministers,

10. decide on response to interpellation,

11. elect judges of the Constitutional Court and decide on their dismissal and end of
their term of office,

12. elect and dismiss the Governor of the National Bank of Serbia, Governors’
Council and Civic Defender,

13. also perform other election competences of the National Assembly.

By means of a majority vote of all deputies, the National Assembly shall decide
on laws which regulate:
referendum and national initiative,
enjoying of individual and collective rights of members of national minorities,
development and spatial plan,
public debt,
territories of autonomous provinces and local self-government units,
conclusion and ratification of international contracts,
other issues stipulated by the Constitution.

Nowv s N

By means of a three-fifths majority vote of all deputies, the National Assembly shall
elect the five members of the High Judicial Council, the five members of the High Pros-
ecutorial Council and the Supreme Public Prosecutor of Serbia. If a three-fifths major-
ity is not achieved within next 10 days another election shall be held requiring a five-
ninths majority vote of all deputies. A five- ninth majority vote of all deputies is also
required for the dismissal of the five members of the High Judicial Council, the five
members of the High Prosecutorial Council and the Supreme Public Prosecutor of
Serbia.

The present Amendment shall supersede article 105 of the Constitution of the RS.

EXPLANATION OF THE REVISION OF THE JURISDICTION OF THE NA-
TIONAL ASSEMBLY:

The Venice Commission is of the opinion that a judicial council should have a
decisive influence on the appointment and promotion of judges and (maybe via a
disciplinary board set up within the council) on disciplinary measures against them.
An appeal against disciplinary measures to an independent court should be avail-
able. JUDICIAL APPOINTMENTS CDL-AD (2007)028 , para.25

AMENDMENT III
7. Courts
Judiciary principles
Judicial power shall belong to the courts as autonomous and independent state
autorities. Judicial power shall be unified on the territory of the Republic of Serbia.
Courts shall be established and dissolved by the law. The types of courts, juris-
diction, territory of courts and court proceedings shall be regulated by law.
Provisional courts, courtsemartial or emergency courts may not be established.
Court decisions shall be passed in the name of the people.
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A court decision may only be reviewed by an authorised court in a legal pro-
ceedings prescribed by the law.

The hearing before the court shall be public and may be restricted only in ac-
cordance with the Constitution and law.

The court shall sit in a panel, unless prescribed by the law that the court shall be
presided by a single judge.

Lay judges may also take part in the trial, pursuant to the law.

The present Amendment shall supersede article 142 of the Constitution of the RS.

AMENDMENT IV
Independance, Permanent Tenure of Office and Nonetransferability of Judge

A judge shall be independent and shall perform his/her duties in accordance
with the Constitution, ratified international contracts, law and other general acts.
The uniformity of the jurisprudence shall be regulated by law.

As a judge in the courts with exclusively first-instance jurisdiction may only be
elected a person who has completed special training in a judicial training institu-
tion established by the law.

A judicial tenure shall last from the moment of the appointment until the retire-
ment.

A judicial tenure of office shall terminate earlier upon personal request, in case
of permanent disability for judicial function or in case of dismissal.

A judge shall be dismissed if he/she has been sentenced of imprisonment for a
criminal offense; if he/she has been convicted for an act that renders him/her un-
worthy for the judicial function; if he/she incompetently performs the judicial func-
tion, or in case of imposing a disciplinary measure of termination of judicial function.

A judge and a president of the court shall have the right to lodge an appeal
against a decision relieving him/her of duty with the Constitutional Court. The
lodged appeal shall exclude the right to lodge a Constitutional appeal.

A judge may not be transferred to another court without their consent, except in
cases of reorganization of the judicial system by a decision of High Judicial Council.

The present Amendment supersedes article 143 of the constitution of the RS.
EXPLANATION OF THE REMOVAL OF THE PROBATIONARY PERIOD FOR
JUDGES:

The Venice Commission and the Directorate reiterate that setting probationary
periods can undermine the independence of judges, since they might feel under
pressure to decide cases in a particular way. CDL-AD(2014)031, para.32

The Universal Declaration on the Independence of Justice (2.19-2.20) contains
guarantees concerning the permanent tenure, stipulating that ,,Judges, whether ap-
pointed or elected, shall have guaranteed tenure until a mandatory retirement age
or expiry of their term of office, where such exists. The appointment of temporary
judges and the appointment of judges for probationary periods are inconsistent
with judicial independence. Where such appointments exist, they shall be phased
out gradually”

The Venice Commission took the stand that setting probationary periods can
undermine the independence of judges, since they might feel under pressure to
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decide cases in a particular way. Bearing this in mind, the Commission took the
standpoint that this should not be understood as exclusion of a possibility to have
temporary judges. This particularly in the states having relatively new judicial sys-
tems, where there may be a practical need to first ascertain whether a judge is really
able to carry out his or her functions effectively before permanent appointment or
appraisal that the election should not take place. At any rate, if probationary periods
are considered indispensable, ,,refusal to confirm the judge in office should be made
according to objective criteria and with the same procedural safeguards as apply
where a judge is to be removed from office. CDL-AD (2007)028, par. 40-41
EXPLANATION: The abovementioned provision shall leave the room for the
subsequent regulation of the uniformity and the harmonisation of the jurispru-
dence by law (Opinion of the Venice Commission on the same CDL-AD (2017) 019).

AMENDMENT V
Immunity and Incompatibility

A judge and a lay judge cannot be held accountable for an opinion expressed
within the court proceedings or voting in the process of passing a court decision,
unless they commit a criminal offense.

A judge may not be deprived of liberty in the legal proceedings against him/her
for a criminal offense committed while performing judgeship without the approval
of the High Judicial Council.

A function of a judge or court president is incompatile with other public or pri-
vate function, a legally defined activity or job, or political activities.

The present Amendment shall supersede article 144 of the Constitution of the RS.

AMENDMENT VI
The Supreme Court of Serbia
The Supreme Court of Serbia shall be the highest court in the Republic of Serbia
The Supreme Court of Serbia shall ensure uniform application of the law by the

courts. The present Amendment shall supersede article 145 of the Constitution of
the RS.

AMENDMENT VII
President of the Supreme Court and Presidents of Courts

The president of the Supreme Court of Serbia shall be appointed by the High
Judicial Council upon obtaining opinion of the general session of the Supreme
Court of Serbia. The President of the Supreme Court of Serbia shall be appointed
for a for a five-year term.

The same person cannot be appointed more than once as President of the Su-
preme Court of Serbia.

The High Judicial Council shall elect presidents of other courts for a five-year
term.
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AMENDMENT VIII
High Judicial Council
Jurisdiction of the High Judicial Council

The High Judicial Council is an autonomous and independent state body that
ensures the autonomy and independence of the judicial branch by deciding on the
issues of the status of judges, presidents of courts and lay judges determined under
the Constitution and the law.

The High Judicial Council shall appoint and dismiss the President of the Su-
preme Court of Serbia as well as presidents of other courts; appoint judges and lay
judges and decide on the termination of their tenure ; collect statistical data relevant
to the work of judges ; evaluate the performance of judges and presidents of courts;
decide on the transfer and temporary relocation of judges; appoint and dismiss the
members of the disciplinary bodies ; determine the number of judges and lay judg-
es ; propose to the Government the amount of funds required for the work of courts
in matters within its competence, and shall decide on other issues related to the
status of judges, presidents of courts and lay judges provided by law.

Disciplinary proceedings and the procedure for the dismissal of a judge and a
president of the court may also be initiated by the minister in charge of the judi-
ciary.

The present Amendment shall supersede article 147 of the Constitution of the RS.

EXPLANATION OF THE REVISED JURISDICTION FOR THE APPOINT-
MENT OF JUDGES AND PRESIDENT OF THE COURTS :

The Venice Commission is of the opinion that a judicial council should have a
decisive influence on the appointment and promotion of judges and (maybe via a
disciplinary board set up within the council) on disciplinary measures against them.
An appeal against disciplinary measures to an independent court should be avail-
able. JUDICIAL APPOINTMENTS CDL-AD (2007)028 , para.25

AMENDMENT IX
The Composition of the High Judicial Council

The High Judicial Council shall be composed of ten members of whom five judg-
es elected by their peers and five prominent lawyers elected by The National Assembly.

The National Assembly shall elect five members of the High Judicial Council
upon the proposal of the competent parliamentary committee after having con-
ducted a public competition, by a three-fifth vote of all deputies. In case they are not
all elected in this manner, the remaining deputies shall be elected within the next
ten days by a five-ninth vote of all deputies, otherwise the election procedure is re-
peated after fifteen days, for the number of members who have not been elected.

The principle of equal representation of courts shall be taken into account in the
process of election of judges as members of the High Judicial Council.

Presidents of courts may not be members of the High Judicial Council.

The present Amendment shall supersede article 148 of the Constitution of the RS.

EXPLANATION OF THE REVISED COMPOSITION OF THE HJC:

The Venice Commission considers that a composition in which there is a parity
of members coming from the judiciary and from the rest of society and in which the
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President of the Judicial Council will be elected from among the lay members would
ensure a better balance between the autonomy and independence and the account-
ability of the judicial power. CDL- AD(2011)o010, para.14

In the Venice Commission’s view, this composition of an equal number of judg-
es and lay members would ensure inclusiveness of the society and would avoid both
politicization and autocratic government. CDL-AD(2011)o10 , para.2o

In general, judicial councils include also members who are not part of the judi-
ciary and represent other branches of power or the academic or professional sec-
tors. Such a composition is justified by the fact that “the control of quality and im-
partiality of justice is a role that reaches beyond the interests of a particular judge.
The Council’s performance of this control will cause citizens’ confidence in the ad-
ministration of justice to be raised”” 13

Moreover, an overwhelming supremacy of the judicial component may raise
concerns related to the risks of “corporatist management”. CDL-]/D(2007)oo1, par. 29
and CDL-AD (2007)028, par. 29-30

AMENDMENT X
Term of Office of Members of the High Judicial Council
Members of the High Judicial Council shall be elected to a five-year term of of-
fice. The same person may not be reelected as member of the High Judicial Council.
The term of office of a member of the High Judicial Council shall terminate for
reasons and in the procedure prescribed by law.

AMENDMENT XI
President of the High Judicial Council

The High Judicial Council shall have a president.

The president of the High Judicial Council shall be elected among members who
are not judges.

The term of office of the president is five years.

The present Amendment shall supersede article 150 of the Constitution of the RS.

EXPLANATION:

In the Venice Commissions view, however, it would have been preferable, in-
stead of entrusting ex officio the President of the Supreme Court with the chair-
manship of the Judicial Council, to provide that the President be elected by the Ju-
dicial Council among the lay members, in order to ensure the necessary links be-
tween the judiciary and the society, and to avoid the risk of an “autocratic manage-
ment” of the judiciary. CDL-AD (2007)047, para.96

Therefore, in parliamentary systems where the president / head of state has more
formal powers there is no objection to attributing the chair of the judicial council to
the head of state, whereas in (semi-) presidential systems, the chair of the council
could be elected by the Council itself from among the non judicial members of the
council. Such a solution could bring about a balance between the necessary inde-
pendence of the chair and the need to avoid possible corporatist tendencies within
the council. CDL-JD(2007)o01, par. 34 and CDL-AD (2007)028, par. 35
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AMENDMENT XII
Work and Decision-making of the High Judicial Council

The High Judicial Council shall adopt decisions by the votes of at least six mem-
bers of the Council or the votes of minimum five members of the Council including
the vote of the president of the High Judicial Council, at a session where at least
seven members of the Council are present.

The High Judicial Council shall publicly announce and explain their decisions.
The decisions on the election and termination of office of judges, presidents of
courts, lay judges, decisions on the transfer and temporary relocation of judges, and
decisions on the appointment and dismissal of members of disciplinary bodies shall
be based on the criteria determined in accordance with the law and under a legally
prescribed procedure.

The present Amendment shall supersede article 151 of the Constitution of the RS.
EXPLANATION:

In the Opinion on two sets of draft amendments to the Constitutional provisions
relating to the judiciary of Montenegro (CDL-AD (2012)024, para. 19), the Venice
Commission stated that the casting vote of the President, mainly in disciplinary
proceedings, is an important part of the balance between independence and ac-
countability of judges.

AMENDMENT XIII
Immunity of the members of the High Judicial Council

Members of the High Judicial Council cannot be held accountable for an opin-
ion expressed or vote given in decision-making within the Council, unless they
have committed a criminal offense.

The members cannot be deprived of liberty in the proceedings against them for
a criminal offense they have committed as members of the High Judicial Council
without the approval of the Council.

The present Amendment shall supersede article 152 of the Constitution of the RS.

AMENDMENT XIV
8. Public Prosecutor’s Offices
Status

The Public Prosecutor’s Office shall be an autonomus state body which shall
prosecute the perpetrators of criminal offenses and other punishable actions and
shall protect the constitutionality and legality, human rights and civil freedoms.

The Public Prosecutor’s Office shall perform its function in accordance with the
Constitution, ratified international treaties, laws and other general acts.

The establishment, organization, and jurisdiction of the public prosecution ser-
vice shall be regulated by the law.

The Supreme Public Prosecutor’s Office shall be the highest public prosecutor’s
office in the Republic of Serbia.

The Supreme Public Prosecutor of Serbia shall perform the function of the pub-
lic prosecution within the rights and duties of the Republic of Serbia.

The present Amendment shall supersede article 153 of the Constitution of the RS.
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EXPLANATION OF THE DEFINITION OF THE STATUS AND THE ROLE
OF THE PUBLIC PROSECUTOR:

The Committee of Ministers of the Council of Europe concludes that the “public
prosecutors” are public authorities who, on behalf of society and in the public inter-
est, ensure the application of the law where the breach of the law carries a criminal
sanction, taking into account both the rights of the individual and the necessary
effectiveness of the criminal justice system. Recommendation Rec(2000)19 of the
Committee of Ministers to Member States on the Role of Public Prosecution in the
Criminal Justice System, para.1

A crime is a wrong against society as a whole, although in many cases the same
act will also amount to a private wrong against the individual victim. CDL-AD
(2010)040-e Report on European Standards as regards the Independence of the Judi-
cial System: Part II - the Prosecution Service, para.11

In all criminal justice systems, public prosecutors:

— decide whether to initiate or continue prosecutions;
— conduct prosecutions before the courts;
— may appeal or conduct appeals concerning all or some court decisions.

In certain criminal justice systems, public prosecutors also:

— implement national crime policy while adapting it, where appropriate, to re-
gional and local circumstances;

— conduct, direct or supervise investigations;

— ensure that victims are effectively assisted;

— decide on alternatives to prosecution;

— supervise the execution of court decisions;

— etc

Recommendation Rec(2000)19 of the Committee of Ministers to Member States on
the Role of Public Prosecution in the Criminal Justice System, para. 2,3

Apart from those tendencies, there is an essential difference as to how the con-
cept of independence or autonomy is perceived when applied to judges as opposed
to the prosecutor’s office. Even when it is part of the judicial system, the prosecutor’s
office is not a court. The independence of the judiciary and its separation from the
executive authority is a cornerstone of the rule of law, from which there can be no
exceptions. Judicial independence has two facets, an institutional one where the
judiciary as a whole is independent as well as the independence of individual judg-
es in decision making (including their independence from influence by other judg-
es). However, the independence or autonomy of the prosecutor’s office is not as
categorical in nature as that of the courts. Even where the prosecutor’s office as an
institution is independent there may be a hierarchical control of the decisions and
activities of prosecutors other than the prosecutor general.

A clear distinction has to be made between a possible independence of the pros-
ecutor’s office or the Prosecutor General as opposed to the status of prosecutors
other than the prosecutor general who are rather ‘autonomous’ than ‘independent.
The prosecutor’s offices are often referred to as ‘autonomous’ and individual prose-
cutors would be referred to as ‘independent’

CDL-AD(2010)040-e Report on European Standards as regards the Independence
of the Judicial System: Part II - the Prosecution Service para. 28,29
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AMENDMENT XV
Responsibility

The Supreme Public Prosecutor of Serbia shall manage the Supreme Public
Prosecutor’s Office. He/she shall be responsible to the National Assembly, both for
the work of the public prosecution and his/her own work.

Public prosecutors in other public prosecutor’s offices are responsible for the
work of the prosecutor’s office and their own work to the Supreme Public Prosecu-
tor of Serbia, and public prosecutors of lower-instance prosecutor’s offices also to
the public prosecutors in immediately higher prosecutor’s offices.

Deputy public prosecutors are responsible to the public prosecutor.

The present Amendment shall supersede article 154 of the Constitution of the RS.

AMENDMENT XVI
Public Prosecutors and Deputy Public Prosecutors

A public prosecutor shall perform the prosecution function.

A deputy public prosecutor shall substitute a public prosecutor in performing
prosecution function and shall act upon instruction from the public prosecutor.

The present Amendment shall supersede article 155 of the Constitution of the RS.

EXPLANATION OF THE HIERARCHICAL STRUCTURE OF THE PROSE-
CUTION SERVICE:

The independence of the prosecution service as such has to be distinguished
from any “internal independence” of prosecutors other than the prosecutor general.
In a system of hierarchic subordination, prosecutors are bound by the directives,
guidelines and instructions issued by their superiors. Independence, in this narrow
sense, can be seen as a system where in the exercise of their legislatively mandated
activities prosecutors other than the prosecutor general need not obtain the prior
approval of their superiors nor have their action confirmed. Prosecutors other than
the prosecutor general often rather enjoy guarantees for noninterference from their
hierarchical superior.

CDL-AD(2010)040-e Report on European Standards as regards the Independence
of the Judicial System: Part II - the Prosecution Service, para. 31

AMENDMENT XVII
Election of the Supreme Public Prosecutor of Serbia and Public Prosecutors

The National Assembly shall elect the Supreme Public Prosecutor of Serbia to a
five-year term of office, upon the proposal of the High Prosecutorial Council, after
having conducted a public competition, by a three-fifth vote of all deputies. If a
three-fifths majority is not achieved, s/he shall be elected within the next ten days
by a five-ninths vote of all deputies, otherwise the entire election procedure shall be
repeated after fifteen days.

The same person cannot be reelected as the Supreme Public Prosecutor of Serbia.

The High Prosecutorial Council shall elect public prosecutors to a five-year term
of office.

In the case of their dismissal, the Supreme Public Prosecutor of Serbia and pub-
lic prosecutors shall retain the position of deputy public prosecutor in the public
prosecutor’s office which they managed prior to the dismissal.
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The Supreme Public Prosecutor of Serbia and public prosecutors shall have the
right to lodge an appeal against a decision relieving him/her of duty with the Con-
stitutional Court. The lodged appeal shall exclude the right to lodge a Constitu-
tional appeal. The present Amendment shall supersede article 156 of the Constitu-
tion of the RS.

EXPLANATION:

In countries where the prosecutor general is elected by Parliament, the obvious
danger of a politicisation of the appointment process could also be reduced by pro-
viding for the preparation of the election by a parliamentary committee, which
should take into account the advice of experts. The use of a qualified majority for
the election of a Prosecutor General could be seen as a mechanism to achieve con-
sensus on such appointments. However one would need also to provide for an alter-
native mechanism where the requisite qualified majority cannot be obtained so as
to avoid the risk of a deadlock.

It is important that the Prosecutor General should not be eligible for re-appoint-
ment, at least not by either the legislature or the executive. There is a potential risk
that a prosecutor who is seeking re-appointment by a political body will behave in
such a manner as to obtain the favour of that body or at least to be perceived as do-
ing so. A Prosecutor General should be appointed permanently or for a relatively
long period without the possibility of renewal at the end of that period. The period
of office should not coincide with Parliament’s term in office. That would ensure the
greater stability of the prosecutor and make him or her independent of current po-
litical change.

CDL-AD(2010)040-¢ Report on European Standards as regards the Independence
of the Judicial System: Part II - the Prosecution Service, para. 36,37

AMENDMENT XVIII

Life Tenure, Transfer and Temporary Relocation of Deputy Public Prosecutors

The function of deputy public prosecutor shall last from the moment of the ap-
pointment until the retirement.

A tenure of deputy public prosecutor shall terminate earlier upon personal re-
quest, in case of permanent disability for prosecutorial function or in case of dis-
missal.

As a deputy prosecutor in prosecutor’s offices of lowest instance may only be
elected a person who has completed special training in a judicial training institu-
tion established by the law.

A deputy prosecutor shall be dismissed if he/she has been sentenced of impris-
onment for a criminal offense; if he/she has been convicted for an act that renders
him/her unworthy for the prosecutorial function; if he/she incompetently performs
prosecutorial function, or in case of imposing a disciplinary measure of termina-
tion of prosecutorial function.

A deputy public prosecutor shall have the right to lodge an appeal against a deci-
sion relieving him/her of duty with the Constitutional Court. The lodged appeal
shall exclude the right to lodge a Constitutional appeal.
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A deputy public prosecutor may be transferred or temporarily assigned to an-
other prosecution office without their consent, under a decision of the Supreme
Public Prosecutor in accordance with the law.

The present Amendment supersedes article 157 of the Constitution of the RS.
EXPLANATION OF THE REMOVAL OF THE PROBATIONARY PERIOD FOR
DEPUTY PROSECUTORS :

Prosecutors should be appointed until retirement. Appointments for limited pe-
riods with the possibility of re-appointment bear the risk that the prosecutor will
make his or her decisions not on the basis of the law but with the idea to please
those who will re-appoint him or her. CDL-AD(2010)040-e Report on European
Standards as regards the Independence of the Judicial System: Part II - the Prosecu-
tion Service, para.5o.

EXPLANATION OF STANDARDIZATION OF THE NECESSARY TRAIN-
ING BEFORE THE APPOINTMENT OF DEPUTY PROSECUTORS:

Training is both a duty and a right for all public prosecutors, before their ap-
pointment as well as on a permanent basis. States should therefore take effective
measures to ensure that public prosecutors have appropriate education and train-
ing, both before and after their appointment. Recommendation Rec(2000)19 of the
Committee of Ministers to Member States on the Role of Public Prosecution in the
Criminal Justice System, para.7

AMENDMENT XIX
Immunity and Incompatibility

A public prosecutor and a deputy prosecutor cannot be held accountable for an
opinion expressed or a decision made in performing prosecutorial function, unless
they have committed a criminal offense.

The function of a public prosecutor and deputy prosecutor is incompatible with
other public or private function, a legally defined activity or job, or political activities.

The present Amendment shall supersede article 158 of the Constitution of the RS.

High Prosecutorial Council
Jurisdiction of the High Prosecutorial Council

The High Prosecutorial Council is an autonomous state body that ensures the
autonomy of the public prosecution service by deciding on the issues related to the
status of public prosecutors and deputy prosecutors, which are determined under
the Constitution and the law.

The High Prosecutorial Council shall appoint and dismiss public prosecutors;
appoint deputy public prosecutors and decide on the termination of their tenure;
propose the appointment and dismissal of the Supreme Public Prosecutor of Serbia
to the National Assembly; evaluate the performance of public prosecutors and dep-
uty prosecutors; appoint and dismiss the members of the disciplinary bodies ; sub-
mit the annual report on the work of the public prosecution to the National Assem-
bly ; propose to the Government the amount of funds required for the work of
public prosecutor’s offices in matters within its competence and shall decide on
other issues related to the status of the Supreme Public Prosecutor of Serbia, public
prosecutors, and deputy prosecutors provided by the law.
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The present Amendment shall supersede article 159 of the Constitution of the RS.

EXPLANATION OF THE REVISED JURISDICTION FOR THE APPOINT-
MENT OF DEPUTY PUBLIC PROSECUTORS AND PUBLIC PROSECUTORS:

In view of the special qualities required for prosecutors, it seems inadvisable to
leave the process of their appointment entirely to the prosecutorial hierarchy itself.
Various methods can help to remove the danger that within a monolithic prosecu-
tion system instructions from above count more than the law. In order to prepare
the appointment of qualified prosecutors expert input will be useful. This can be
done ideally in the framework of an independent body like a democratically legiti-
mised Prosecutorial Council or a board of senior prosecutors, whose experience
will allow them to propose appropriate candidates for appointment. Such a body
could act upon a recommendation from the Prosecutor General with the body hav-
ing the right to refuse to appoint a person but only for good reason.

CDL-AD(2010)040-e Report on European Standards as regards the Independence
of the Judicial System: Part II - the Prosecution Service, para.48

Composition of the High Prosecutorial Council

The High Prosecutorial Council shall have eleven members: four deputy public
prosecutors elected by public prosecutors and deputy prosecutors, five prominent
lawyers elected by the National Assembly, the Supreme Public Prosecutor of Serbia
and the minister in charge of the judiciary.

The National Assembly shall elect five members of the High Prosecutorial Coun-
cil upon the proposal of the competent parliamentary committee after conducting
a public competition, by a three-fifth vote of all deputies. In case they are not all
elected in this manner, the remaining members shall be elected within the next ten
days by a five-ninth vote of all deputies, otherwise the election procedure is re-
peated after fifteen days for the number of members who have not been elected.

The principle of equal representation of public prosecutor’s offices shall be taken
into account in the process of election of deputy prosecutors as members of the
High Prosecutorial Council.

Public prosecutors may not be members of the High Prosecutorial Council.

The present Amendment shall supersede article 160 of the Constitution of the
RS. EXPLANATION:

Where it exists, the composition of a Prosecutorial Council should include pros-
ecutors from all levels but also other actors like lawyers or legal academics. If mem-
bers of such a council were elected by Parliament, preferably this should be done by
qualified majority. CDL- AD(2010)040-¢ , Report on European Standards as regards
the Independence of the Judicial System: Part II - the Prosecution Service, para.66.

AMENDMENT XXII
Term of Office of Members of the High Prosecutorial Council
and President of the HPC
Members of the High Prosecutorial Council shall be elected to a five-year term
of office. The same person may not be reelected as member of the High Prosecuto-
rial Council.
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The term of office of a member of the High Prosecutorial Council shall termi-
nate for reasons and in the proceedings prescribed by law.

The Supreme Public Prosecutor of Serbia shall perform ex officio the function of
the president of the High Prosecutorial Council.

The present Amendment shall supersede article 161 of the Constitution of the RS.

EXPLANATION:

In the opinion of the Venice Commission, the Supreme State Prosecutor should
chair ex officio the Prosecutorial Council, except in disciplinary proceedings. CDL-
AD(2012)024, Montenegro, para. 50

“[...] [TThe hierarchical nature of the prosecution service and the obligation on
the Supreme State Prosecutor to manage the prosecution service makes it appropri-
ate that that person should also chair the Prosecutorial Council. [...]” CDL-
AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of
Montenegro, para.38

AMENDMENT XXIII
Work and Decision-making of the High Prosecutorial Council

The High Prosecutorial Council shall adopt decisions by the votes of at least six
members of the Council in a session with at least eight members present.

The High Prosecutorial Council shall publicly announce and explain their deci-
sions. The decisions on the election and termination of office of public prosecutors
and deputy prosecutors, decisions on proposal to elect or dismiss the Supreme Pub-
lic Prosecutor of Serbia and decisions on the appointment and dismissal of mem-
bers of disciplinary bodies shall be based on the criteria determined in accordance
with the law and under a legally prescribed procedure.

The minister in charge of the judiciary and the Supreme Public Prosecutor of
Serbia may initiate disciplinary proceedings and proceedings for dismissal against
public prosecutors and deputy prosecutors, but cannot take part in the disciplinary
procedure or dismissal procedure if they have initiated the same.

The present Amendment shall supersede article 162 of the Constitution of the RS.

EXPLANATION:

The system of discipline is closely linked to the issue of the hierarchical organisa-
tion of the prosecutor’s office. In such a system, disciplinary measures are typically
initiated by the superior of the person concerned. In disciplinary cases, including of
course the removal of prosecutors, the prosecutor concerned should also have a
right to be heard in adversarial proceedings. In systems where a Prosecutorial
Council exists, this council, or a disciplinary committee within it, could handle
disciplinary cases. An appeal to a court against disciplinary sanctions should be
available.

CDL-AD(2010)040-e Report on European Standards as regards the Independence
of the

Judicial System: Part II - the Prosecution Service para. 51,52
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AMENDMENT XXIV
Immunity of Members of the High Prosecutorial Council

Members of the High Prosecutorial Council cannot be held accountable for an
opinion expressed or vote given in decision-making within the Council, unless they
have committed a criminal offense.

The members cannot be deprived of liberty in the proceedings against them for
a criminal offense they have committed as members of the High Prosecutorial
Council without the approval of the Council.

The present Amendment shall supersede article 163 and revoke articles 164 and
165 of the Constitution of the RS.
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12 February 2018

ANALYSIS OF THE WORKING DRAFT OF AMENDMENTS
TO THE CONSTITUTION OF SERBIA AS RELEASED
BY THE SERBIAN MINISTRY OF JUSTICE

The Supreme Court of Cassation met in plenary session on 8 and 9 February
2018 to analyse Amendments I to XIII contained in the Working Draft of Amend-
ments to the Constitution of Serbia as provided by the Ministry of Justice for con-
sideration by the Court.

In considering the proposed amendments, judges of the Supreme Court of Cas-
sation referred to the current provisions of Chapter 7, ‘Courts, of the Constitution
of Serbia (‘the Constitution’), as well as key principles of the Constitution, in par-
ticular separation of powers (Article 4), and constitutional provisions on human
and minority rights. In addition, the Court also took into consideration the guide-
lines contained in the National Judicial Reform Strategy (2013-2018), enacted by
Parliament on 1 July 2013, that require the removal of the Parliament’s responsibility
for the election of court presidents, judges, and judge members of the High Judicial
Council (‘the HJC’), and reconstruction of the HJC to exclude officers of the legisla-
tive and executive branches of government. The Court in plenary session also pre-
pared for this analysis by consulting the Legal Assessment of the Constitutional
Framework Concerning the Judiciary developed by members of a Working Group
created by the Commission to Implement the National Judicial Reform Strategy
(2013-2018)." In the course of the debate, the judges also referred to the Kyiv Recom-
mendations on Judicial Independence in Eastern Europe, South Caucasus and Cen-
tral Asia? (‘the Kyiv Recommendations’), as well as arrangements in place in other
jurisdictions of the former Yugoslavia (primarily Croatia and Slovenia).

The following text will present objections and recommendations pertaining to
individual amendments, as well as conclusions on the Draft Amendments in their
entirety, proceeding from the two-day discussion by the Supreme Court of Cassa-
tion meeting in plenary session.

Amendment III. Principles of Courts

This Amendment should exclusively govern the principles of courts (autonomy;,
independence, unified nature of the judicial power throughout Serbia, openness of
court hearings to the public, collective decision-making in a bench trial by a panel

' This Working Group was comprised of Professor Dr Irena Peji¢, Professor Dr Vladan Petrov,
Professor Dr Darko Simovié, and Professor Dr Slobodan Orlovi¢.

> Originally published by the OSCE Office for Democratic Institutions and Human Rights in Au-
gust 2010.
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of judges, and finding of fact by jury), contained in its Paragraphs 1, 2, 7, 8 and 9.

Provisions of III.3 and 4, which pertain to organisational arrangements for
courts, ought to be moved to a separate amendment, which would precede Amend-
ment VI (‘Supreme Court of Serbia’) and read:

‘Courts shall be established and dissolved by the law. The types of courts, juris-
diction, territory of courts and court proceedings shall be regulated by law.

No summary, temporary, or extraordinary courts may be established’

Provisions of III.5 and 6, dealing with court rulings, should be removed to a
separate article, as is the case with the current Constitution (Art. 145). We recom-
mend that this article read:

‘Court decisions shall be adopted in the name of the people.

A court decision may be reviewed only by a court competent to do so as stipu-
lated by law, and in a procedure as stipulated by law’

Judges have for years insisted on the establishment of a judicial budget as a guar-
antee of the institutional independence of courts. The Constitutional Court has its
own budget, although it collects no court fees,? unlike other courts, whose fees make
up a substantial portion of the Serbian government budget. Article 28.1 of the Law
on the Constitutional Court stipulates that funds (‘budget’) for the operation of the
Constitutional Court are to be secured in the central budget; 28.2 gives the Consti-
tutional Court independence in spending these funds; and 28.3 prevents the Gov-
ernment from preventing, delaying, or limiting the execution of the Constitutional
Court’s budget. Without attempting to circumscribe the power and responsibility of
the Government for proposing the national budget, or that of Parliament for enact-
ing it, we feel that amending the Constitution to introduce a judicial budget would
be both appropriate and justified. This would, on the one hand, contribute to great-
er independence and autonomy of the judiciary, and, on the other, make courts and
the HJC more accountable in planning, proposing, and expending funds for the
operation of the judiciary. As such, Amendment III should be altered to include a
provision allowing the judiciary its own budget.

Amendment IV. Independence, Permanence of Tenure, and Non-Transferabil-
ity of Judges

This amendment sets out the principle of independence of each individual
judge (personal independence of the judiciary) and provides a guarantee of that
independence in the form of permanence of tenure and non-transferability of
judges.

The first sentence of I'V.1 states that ‘a judge shall be independent and shall per-
form his or her duties in accordance with the Constitution, ratified international
contracts, law and other general enactments’; this defines the range of sources of
law that court rulings can be based on. The second sentence calls for legal regula-
tion of ‘uniformity of jurisprudence’. Case law is hereby constitutionally enshrined
as a source of law, although it enjoys no such status in Serbia. This impinges upon

3 Article 6.2 of the Law on the Constitutional Court (Official Gazette of the Republic of Serbia, Nos.
109/07, 99/11,18/13 — Constitutional Court Ruling, 103/15, and 40/15 — Other Law) states that no fees are
payable in proceedings heard by the Constitutional Court.
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the principle that judges should make decisions in accordance with their freely held

convictions and allows the imposition of precedent set by a non-judicial body (a

Certifying Commission envisaged under the Action Plan to implement the Nation-

al Judicial Reform Strategy). We therefore recommend the deletion of this second

sentence of IV.1.

Amendment IV.2 states that only a person who has undergone specific train-
ing at a judicial training institution established pursuant to law may be appoint-
ed judge of a first-instance court. We propose that IV.2 be deleted in its entirety
for the following reasons:

1) Requirements for judicial appointment ought to be governed by statute, not by
the Constitution, and should in particular not be placed amongst provisions
governing the personal independence of judges.

2) The constitutionality of any such statutory provision would be debatable, and
with good reason. Article 53 of the Constitution guarantees the right of all Ser-
bian citizens to access public office under equal conditions; making appoint-
ment as a judge of a first-instance court contingent upon the completion of spe-
cial training at the Judicial Academy* would deny such appointment to hundreds
of judicial associates with considerable court experience, as well as judicial as-
sistants who have amassed vast practical knowledge and understanding of legal
issues whilst employed in other positions.

3) This arrangement contravenes the Kyiv Recommendations, which states that ac-
cess to the judicial profession should be given ‘not only to young jurists with
special training but also to jurists with significant experience working in the le-
gal profession’s

4) Imposing training at the Judicial Academy as a mandatory requirement for ini-
tial judicial and prosecutorial appointment is also contrary to the view of the
Working Group for Reform and Development of the Judicial Academy, which
believes that the status of the Judicial Academy should not be governed by the
Constitution for the time being.

Amendment IV.2 should, therefore, be deleted and replaced by the current pro-
vision of Article 149.2 of the Constitution, unjustifiably absent from this Amend-
ment, which reads: ‘Any influence on a judge in the exercise of their judicial office
shall be prohibited’.

Amendment IV.3 stipulates that judicial office is to last from appointment to
retirement, so guaranteeing permanence of tenure. Nevertheless, the principle of
permanence ought to be highlighted more prominently by altering this provision to
read: Judicial office shall be permanent and last from the moment of appointment
until retirement’

One of the grounds for termination of judicial office as listed in IV.4 is ‘perma-
nent disability for judicial function’ Not being able to undertake particular work or

4 The Judicial Academy is currently the only judicial training institution established pursuant to
law’ in this case the Law on the Judicial Academy (Official Gazette of the Republic of Serbia, Nos.
104/09, 32/14 — Constitutional Court Ruling, and 106/15).

5 Part II, Judicial Selection and Training, Diversity of Access to Judicial Profession, Item 17.
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discharge an office is a very broad concept and may be construed in a variety of
ways; as such, in similar cases this definition is universally interpreted to mean be-
ing medically unfit (this also applies to judges, as in Article 174.2 of the Constitution
that governs dismissal of judges of the Constitutional Court).® Therefore, this reason
for termination of office should be clarified by altering the wording to read (...) in
the event of becoming permanently medically unfit to discharge judicial office’

Grounds for dismissal are currently governed by statute, and Amendment IV.5
seeks to incorporate them into the Constitution. Here the proposed arrangement
ought to be revisited: as it stands, it envisages the dismissal of a judge sentenced to
a term of imprisonment (regardless of its length), instead of the current statutory
provision that mandates dismissal only if imprisonment exceeds six months, which
follows the usual practice for termination of employment with cause. Moreover, to
give these constitutional provisions the clarity and precision they so sorely need, we
propose reconsidering whether infringing judges are to be subject to the ‘disciplin-
ary measure of termination of judicial office’ or ‘disciplinary measure of dismissal’

Amendment I'V.7 concerns the transfer of judges. Since non-transferability is a
personal guarantee of independence, removing a judge to a different court without
his or her consent would constrain this independence. As such, situations in which
this constraint can apply must be clearly and unambiguously stated. ‘Re-arrange-
ment’ of the judicial system, cited as a reason for transfer to a different court, does
not meet the criteria of clarity and transparency. Firstly, the word ‘re-arrangement’
is in itself unfit for use even in a byelaw, let alone the Constitution. Secondly, this
expression is so vague and undefinable as to deny the provision any pretence at
providing legal certainty.” This certainty is further undermined by the fact that the
amendment does not define the level or type of court to which a judge may be trans-
ferred against their will, meaning that the paragraph could be construed rather ar-
bitrarily in application. Article 19 of the Law on Judges defines transfer of judges
clearly and precisely, allowing a judge to be transferred in the event that the court
to which they are appointed is abolished, or where most of the court’s jurisdiction is
removed. Further, a judge may only be transferred to a court of the same level that
has taken on the jurisdiction of the court which has been abolished or had most of
its jurisdiction removed. There is no valid legal argument against translating this
current statutory provision into a constitutional amendment; we therefore pro-
pose that Amendment IV.7 be altered accordingly.

Another guarantee of judicial independence is adequate remuneration for judg-
es. This amendment should therefore be revised to include a provision that
would read: “The remuneration of a judge shall reflect the position and jurisdic-
tion of the court to which that judge has been appointed and the responsibilities

¢ Article 174.2 of the Constitution states that a judge of the Constitutional Court shall be dismissed
on becoming permanently medically unfit for the discharge of this office.

7 Case law of the European Court of Human Rights has established criteria that must be met by
legislation of a member state for it to comply with principles of rule of law, as applied by the Constitu-
tional Court of Serbia. One of these criteria is that a law must be ‘formulated with sufficient precision
to enable [a] citizen to regulate his conduct’ (see Case of the Sunday Times v. the United Kingdom,
Application No. 6538/74, Paragraph 49).
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the judge holds in the exercise of their office, and shall constitute a guarantee of
their independence’

Amendment V. Immunity and Incompatibility

Amendments V.1 and 2 guarantee judges both substantive and procedural im-
munity. The proposed amendment would shield judges from being held account-
able for opinions voiced in the course of proceedings in their entirety, unlike here-
tofore, as well as for votes cast when rendering court decisions. The word ‘render-
ing’ should here be replaced by the broader expression ‘adoption’, which, unlike
‘rendering), is common to all judicial proceedings.

Incompatibility of judicial office is defined in V.3. This concept derives from
the principle of the separation of powers and the principle of prohibition of con-
flicts of interest (Articles 4 and 6 of the Constitution, respectively), and is currently
regulated in Article 152 of the Constitution, which bans judges from engaging in
political activity; the legislature is allowed to designate other offices, positions, or
private interests that are incompatible with judicial office. Amendment V.3 elabo-
rates upon the concept of incompatibility in greater detail, but it remains unclear as
to what exactly is meant by ‘private office] as the two words are mutually exclusive,
as well as what may be deemed to constitute ‘political activity’. We therefore recom-
mend the deletion of the wording ‘(...) or private office) clarification of public
offices incompatible with judicial office, and a clear designation of what is meant
by ‘political activity’.

Amendment V1. Supreme Court of Serbia

It is not clear why the name of the Supreme Court contains the designation ‘of
Serbia; if this is meant to be the highest, and as such the sole, Supreme Court in the
Republic of Serbia.® No similar geographical attributes are used in the names of the
National Assembly, President of the Republic, Government, or Constitutional
Court. It may have been legally justified at the time of the Federal Republic of Yu-
goslavia, when there was a Supreme Court of Montenegro in addition to the Su-
preme Court of Serbia. Consequently, we propose that the name of the highest
court in the Republic of Serbia be ‘Supreme Court’ rather than ‘Supreme Court
of Serbia’, and that appropriate alterations be made to the name of the Court wher-
ever it is referenced throughout this Amendment.

Amendment VI should also include a provision stipulating that the Supreme
Court is to have its seat in Belgrade, as currently envisaged for the Supreme Court
of Cassation under Article 143.5 of the Constitution.

As judges of the Supreme Court of Cassation already hold judicial office in a
court that essentially exercises the jurisdiction of a supreme court, as it rules on the
merits of cases on appeal,® and since permanence of judicial tenure is guaranteed by

¢ The inclusion of the identifier ‘of Serbia’ in the name of the Supreme Court leads to the conclusion
that there may be other Supreme Courts in Serbia, such as, for instance, courts ‘of Vojvodina, ‘of Koso-
vo and Metohija; etc.

o The Legal Assessment of the Constitutional Framework Concerning the Judiciary (page 6) states:
“There are essentially two models of organising the highest court of a jurisdiction: the supreme court
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the Constitution, Amendment VI should include a separate paragraph affirming
the right of judges of the Supreme Court of Cassation to continue in office as
judges of the Supreme Court, pursuant to a decision of the HJC.

Amendment VII. President of the Supreme Court and Presidents of Courts

The only comment to this Amendment concerns the name of the Supreme Court
of Serbia, which ought to be changed to ‘Supreme Court’ for the reasons outlined
above.

Amendment VIII. High Judicial Council. Jurisdiction of the High Judicial
Council

Amendment VIIL1 defines the HJC as an autonomous and independent state
body that ensures the autonomy and independence of the judicial branch by decid-
ing on the issues of the status of judges, presidents of courts and lay judges deter-
mined under the Constitution and the law. The fact that the HJC is primarily
charged with making decisions on issues related to the status of judges gives rise to
the necessity of this body also guaranteeing the independence of judges,” rather
than solely the institutional independence of courts. We recommend altering
Amendment VIIL1 to read (...) that guarantees the autonomy and independence
of courts and judges (...)’

Amendment VIIL.2 sets out the powers of the HJC by making it the sole body
henceforth responsible for deciding on issues related to the status of judges, court
presidents, and lay judges, including initial appointments to judicial office and ap-
pointment of court presidents, matters that are at present within the remit of the
National Assembly. This excludes Parliament from direct decision-making in the
appointment of judges and court presidents. The answer to the dilemma of whether
this has essentially eliminated the influence of the legislature on the judiciary should
be sought in other amendments applicable to the HJC.

If a judicial budget is established to bolster institutional guarantees of judicial
independence, as recommended in our proposed alteration of Amendment III, the
remit of the HJC as set out in Amendment VIII.2 ought to be broadened to in-
clude proposing this judicial budget and allocating its funds.

We recommend deleting VIII.3, which allows the Minister of Justice to insti-
tute disciplinary proceedings and procedure for the dismissal of judges and
court presidents, as this provision amounts to a blunt violation of judicial indepen-
dence by the executive.

model, and the court of cassation model. The former sees the highest court decide on the merits of a
case on appeal and render a judgment that constitutes the final resolution of that case. The latter, as a
rule, does not involve the highest court ruling on the essential points of a case, but, rather, only on the
legality of a judgment rendered by a lower court; here the court of cassation is able to overrule an illegal
judgment and require a retrial of the disputed case. In naming the highest court in the Republic of Serbia
the “Supreme Court of Cassation”, the authors of the Constitution have confused these two seemingly in-
compatible models (...) This is why the former name of the highest court - the “Supreme Court” - ought
to be reinstated.
. Guarantees of the independence of judges are set out in Amendment IV.
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Amendments IX to XIII

Composition of the High Judicial Council; Term of Office of Members of the
High Judicial Council; President of the High Judicial Council; Operation and De-
cision-Making of the High Judicial Council; Immunity of Members of the High
Judicial Council

Amendments IX to XIII pertain to the HJC and are all mutually related. They
will therefore all be reviewed together below.

According to Amendment VIII, the HJC is to be an autonomous and indepen-
dent state body that ensures the autonomy and independence of the judicial branch
by deciding on the issues of the status of judges, presidents of courts and lay judges
determined under the Constitution and the law. The proposed composition of the
HJC, appointment of its members and President, and decision-making arrange-
ments, as set out in Amendments IX, XI, and XII, raise serious concerns first and
foremost about the independence and autonomy of this body, and, consequently, its
ability to safeguard the constitutional guarantees of the independence and autono-
my of courts and judges.

The proposed amendment envisages:

- That the HJC be composed of ten members, five elected by judges and five prom-
inent jurists appointed by Parliament;

- That the President of the HJC be elected from among this body’s non-judge
members (i.e. those appointed by Parliament);

- That the HJC make decisions by the votes of at least six members of the HJC, or
of five members of the HJC including the President (which would give a casting
vote to the President, elected from among the HJC’s members appointed by Par-
liament).

Pursuant to Article 153 of the Constitution, the HJC currently numbers 11
members:

- Three ex officio members (President of the Supreme Court of Cassation, also the
President of the HJC; Minister of Justice; and Chairperson of the Parliamentary
Justice Commiittee);

- Six judges; and

- Two reputable and prominent jurists with at least 15 years of professional experi-
ence, one being a legal practitioner and the other a law professor.

A comparison of the current constitutional arrangements and the proposed
amendments reveals that the HJC has been reduced to ten members, an even num-
ber, as opposed to the currently envisaged odd number of 11 members. There is no
reasonable justification for any of these changes. The broadened remit of the HJC
warrants increasing its membership, or at least retaining the current number of 11
members, in contrast to the proposed reduction to ten. Further, a generally accept-
ed rule is that collective decision-making bodies ought to have an odd number of
members to facilitate deliberation and decision-making. Collective bodies with even-
numbered membership are an exception: this largely inferior arrangement is used
only where absolutely necessary to allow equal representation of authorities or terri-
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torial units and prevent one group from being outvoted.” In this particular case, there
are no reasons to justify the need for the HJC to be composed of an even number
of members and make decisions with the aid of its President’s casting vote.

It is unacceptable for the number of judges on the HJC to be equal to the
number of its members appointed by Parliament, and for the President (who
may exercise a casting vote) to be elected from among non-judge members. The
proposed make-up of the HJC would allow Parliament to pack it with its nominees
and so exert a decisive influence on all decisions made by this body on the appoint-
ment, dismissal, disciplinary accountability, and remuneration of judges, court
presidents, and lay judges. Instead of removing Parliamentary responsibility for
decision-making in issues of importance for the independence of courts and judges,
as required under the National Judicial Reform Strategy enacted by Parliament it-
self, this arrangement would actually see the legislative strengthen its influence on
the judiciary.

The Kyiv Recommendations argue that judges should be in the majority on
bodies such as the HJC, as is only logical given the powers of these entities. Amend-
ment IX.1 relaxes the current requirement, which calls for two members of the HJC
to be reputable and prominent jurists with at least 15 years of professional experi-
ence, by allowing the appointment of ‘prominent lawyers’, an entirely undefined
category given the absence of any other criteria. The elimination of the require-
ments of being a ‘reputable jurist’ and having ‘at least 15 years of professional
experience’ as criteria for appointment to the HJC in the proposed amendments
is inexplicable, as it is unthinkable for this body to comprise members without
the requisite reputation or legal experience that would allow them to decide the
status of judges and presidents of national-level courts.

The conclusion, thus, is that the HJC ought to comprise an odd number of
members, at least 11, where seven would be judges elected by their peers, whilst
the remaining four would be appointed by Parliament (two law professors and
two reputable and prominent jurists with at least 15 years of professional experience
in the practice of law). In view of these two different modes of appointment and
election, the amendments would have to stipulate exactly at what time the HJC
was to be deemed constituted (as Article 101.4 does for the National Assembly).”

Concluding considerations

Provisions of the Working Draft of Amendments to the Constitution of Serbia,
as released by the Serbian Ministry of Justice, that pertain to courts contravene the
guidelines and directions of the National Judicial Reform Strategy (2013-2018), en-
acted by Parliament on 1 July 2013.

" This was the case with the Court of Serbia and Montenegro, composed of four judges each from
Serbia and Montenegro to highlight the equality of the two Republics that made up the State Union of
Serbia and Montenegro.

2 The absence of a similar provision for the inauguration of the HJC in its initial convocation cre-
ated substantial practical problems, as it raised the question of whether this body could be constituted,
commence operation, and make decisions on judicial appointments before all of its members were
duly elected or appointed.
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The proposed amendments exclude Parliament from direct decision-making on
the appointment of judges and court presidents; responsibility for making decisions
on issues related to the status of judges, court presidents, and lay judges has been
entrusted to the HJC. Nevertheless, the suggested composition of the HJC, mode of
appointment and election of its members and President, and its decision-making,
raise serious concerns first and foremost about the independence and autonomy of
this body, and, consequently, its ability to safeguard the constitutional guarantees of
the independence and autonomy of courts and judges. Allowing Parliament to ap-
point one-half of all members of the HJC, and stipulating that the President be
drawn from among their ranks, would enable the legislature to exert a decisive in-
fluence on this body’s decision-making. Instead of removing Parliamentary respon-
sibility for decision-making in issues of importance for the independence of courts
and judges, as required under the National Judicial Reform Strategy enacted by
Parliament itself, this arrangement would actually see the legislative strengthen its
influence on the judiciary.

The proposed amendments would also diminish constitutional guarantees of
judicial independence, as evidenced by the envisaged deletion of the current prohi-
bition on influencing a judge in the exercise of their judicial office. Moreover, the
amendments would give the Minister of Justice the ability to institute disciplinary
proceedings against judges and court presidents and seek their dismissal, a power
seen as tantamount to blunt violation of judicial independence by the executive.

The proposed arrangement whereby appointments to first-instance courts are
open only to graduates of a ‘judicial training institution established pursuant to law,
meaning the Judicial Academy, would deny such appointment to hundreds of judi-
cial associates with considerable court experience, as well as judicial assistants who
have amassed vast practical knowledge and understanding of legal issues whilst
employed in other positions.

In conclusion, the proposed amendments discussed above are unacceptable, and
many others require corrections, clarification, and adjustment. As such, a new set of
draft amendments ought to be developed that would reflect the key criticisms and
recommendations voiced in the course of public consultation.
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13 February 2018

THE OPINION AND SUGGESTIONS
OF THE HIGH JUDICIAL COUNCIL TO THE WORKING
DRAFT OF THE MINISTRY OF JUSTICE
AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SERBIA

The High Judicial Council, as an authority which is, pursuant to the Constitu-
tion of the Republic of Serbia, autonomous and independent and guarantees au-
tonomy and independence of courts and judges, has on its sessions held on 25 Janu-
ary 2018 (the Announcement was issued at this session) and on 13 February 2018,
considered the Working Draft of the Ministry of Justice amendments to the Consti-
tution of the Republic of Serbia and adopted the document “The Opinion and Sug-
gestions of the High Judicial Council to the Ministry of Justice Amendments to the
Constitution of the Republic of Serbia’, presented to the judges, court staff and the
public, same as the initiator of constitutional amendments and international enti-
ties participating in this process.

THE OPINION AND SUGGESTIONS
OF GENERAL, PRINCIPAL AND PROCEDURAL CHARACTER

On 22 January 2018, the Ministry of Justice of the Republic of Serbia has pub-
lished on their website the Working Draft of the Ministry of Justice Amendments to
the Constitution of the Republic of Serbia and a special document of the subtitle
“With the rationale (sentences of the Venice Commission)”. The introductory re-
marks of this document state the following: “In accordance with obligations as-
sumed by the Republic of Serbia by adopting the Action Plan for Chapter 23, Min-
istry of Justice elaborated the Working Draft of the Amendments to the Constitu-
tion of the Republic of Serbia (hereinafter referred to as: the Working Draft). In the
elaboration of the Working Draft, the Ministry was guided primarily by the stan-
dards defined in its abundant practice by the Venice Commission, same as by the
written reports received during the consultative process implemented by the Min-
istry of Justice and Office for Cooperation with Civil Society of the Republic of
Serbia, in the period July- November 2017. The Working Draft was compiled in co-
operation with the Council of Europe expert, Mr James Hamilton. ... Working Draft
represents a starting basis for the public debate on the amendments to the Constitu-
tion of the Republic of Serbia, planned for February and March 2018, whereafter the
text of the amendments is to be forwarded to the Venice Commission for opinion.”
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The High Judicial Council is, naturally, familiar with the obligations assumed by
our state under the Action Plan for Chapter 23, and especially in relation to prepara-
tion of the working draft of the amendments to the constitutional framework for
the judiciary and expert discussion which should have been organised in 2017.
Moreover, according to the said Action Plan, the Ministry of Justice is the authority
to initiate this task. We are thankful for the role to be played in this process by the
esteemed legal experts from the Venice Commission, by means of their Opinion. At
the same time, we are convinced that the initial standpoint and accountability of all
entities participating in amending Constitution, starting from initiating and imple-
menting new constitutional solutions, implies that judicial system and judicial pow-
er within it is to be regulated and improved for the sake of our citizens and in line
with the needs in this respect, identified and determined by the competent authori-
ties and bodies of the Republic of Serbia, especially from the justice sector, prior to
passing the Action Plan for Chapter 23, based on the internationally recognised
democratic standards.

Instead of representing the elaboration of guidelines contained in the National
Judicial Reform Strategy for the period 2013- 2018 (adopted on 1 July 2013 by the
National Assembly of the Republic od Serbia), with all due respect of the opinion of
the Working Group comprising university professors of constitutional law, found in
the document Legal Analysis of the Constitutional Framework on the Judiciary of the
Republic of Serbia, and the debate published in the Serbian judiciary at the end of
2016, by the proposed solutions Ministry of Justice manifested intention of down-
grading the existing level of guarantees of independence and autonomy of the
courts and public prosecutor’s offices.

Specific, most important, issues from the said Legal Analysis of Constitutional
Framework on the Judiciary of the Republic of Serbia, have neither been mentioned
nor recognised, which is especially visible in the document: “WORKING DRAFT
OF THE INISTRY OF JUSTICE AMENDMENTS TO THE CONSTITUTION OF
THE REPUBLIC OF SERBIA” with Rationales (recommendations of the Venice
Commission)”, where the reasons for proposal of specific amendments are being
briefly and incompletely elaborated on, along with referring to specific Opinions of
the Venice Commission. In reviewing the considered Amendment VI to Amend-
ment XIII, we have realised that certain articles of the currently applicable Consti-
tution of the Republic of Serbia are being cited, and their titles and content do not
correspond to the titles and content of the amendments replacing them.

One of the questions left without the answer of the initiator of constitutional
amendments are the contestable positions on the constitutional principle regarding
the division of power referred to in Article 4, paragraphs 3 and 4 of the Constitution
of the Republic of Serbia (“The relationship of the three branches of power shall rest
upon the balance and mutual control’, paragraph 3 and “Judicial power shall be in-
dependent” paragraph 4) which are in mutual discord, but also some other issues
which have to be taken into account, while surpassing the frameworks of norma-
tive-legal analysis. For example: the normative-legal analysis of constitutional
framework on the judiciary may only be part of a broader analysis of the entire
constitutional system; what should be considered in parallel are the systemic guar-
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antees of judicial independence and rules on the accountability of political powers
for creation of a social ambience where the judiciary is to act idependently or in
relation to setting forth the Judicial Academy as a mandatory requirement for the
first election of judges and prosecutors, whereby the position of the Working Group
was ignored according to which Judicial Academy should not become the constitu-
tional category.

We hereby particularly emphasise that the proposed working draft of the Minis-
try of Justice amendments to the Constitution of the Republic of Serbia envisage
passing the Constitutional Law implementing the Amendments I to XXIV to the
Constitution of the Republic of Serbia entering into force on the day of their adop-
tion. Given that judges and prosecutors have extremely bad experiences with inter-
pretation and implementation of the previous constitutional law, based on which
the 2009 re-election was delivered, it was necessary to offer the working draft or the
draft text of this document to the public together with the proposed constitutional
amendments. In this chapter, the executive branch should state its position if the
upcoming amendments to the Constitution based on their initiative, given that
changing the name of the highest court is also being proposed, implies shortening
the term of office and/or re-election of the judicial office holders.

The High Judicial Council has, in line with its competences, elaborated com-
ments, proposals and suggestions in relation to the working draft of the Amend-
ments I to XIV of the Ministry of Justice to the Constitution of the Republic of
Serbia, comprising the second part hereof.

THE OPINION AND SUGGESTIONS ON THE AMENDMENTS I-XIV
OF THE WORKING DRAFT OF THE MINISTRY OF JUSTICE
AMENDMENTS TO THE CONSTITUTION OF THE REPUBLIC OF SERBIA

An important portion of the working draft of the Ministry of Justice amend-
ments to the Constitution of the Republic of Serbia contravenes the National Judi-
cial Reform Strategy for the period 2013-2018 (Part V, point 2) and Action Plan for
Chapter 23 - envisaging the necessity to ensure the independence of the judicial
office holders from political influence, and this could also challenge the constitu-
tional principle of division of power.

The position of the High Judicial Council is that the multiple proposed positive
solutions serving the function of strengthening independence and autonomy of
courts and judges (like the exclusive jurisdiction of the HJC regarding the election
and dismissal of judges and court presidents, abolishing the first election of judges
to a prabatory term of office of three years- members of the HJC based on the can-
didacy and voting of judges, etc.) entirely derogates from the other proposed
amendments to the Constitution, and especially those referring to the HJC compo-
sition and manner of decision-making.

The proposed amendments to the Constitution (Amendment IX regarding the
Amendements I, II, XI and XII) alter the composition and number of members of
the High Judicial Council thus making this authority having ten members (instead
of the present eleven, as an odd number being more convenient for decision-mak-
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ing and also being present in the practice of many countries having such authori-
ties), five from the ranks of judges and five from the ranks of the pronounced jurists
elected by the National Assembly). The number of the elected members of the High
Judicial Council who are not judges and who are elected by the National Assembly
upon the proposal of the Judicial Committee is being increased from two to five,
whereas the number of the elective members of the High Judicial Council from the
ranks of judges, directly elected by the judges, is being reduced from six to five. If
this is supplemented by the fact that the president of the High Judicial Council is
elected from the ranks of the Council members who are not judges, and that the
decisions are to be passed by the votes of at least five members of the Council in-
cluding the vote of the High Judicial Council President (the President has the so
called “golden vote”), then it becomes clear that decisions can be made without a
single vote of the High Judicial Council members from the ranks of the judges.
With such a decision-making, it may occur that all on all important issues pertain-
ing to the position of judges (election, dismissal, disciplinary accountability, mate-
rial position, etc.) decision are being made by the High Judicial Council members
who are not judges (prominent jurists elected by the National Assembly), all leading
to the increased influence of the legislative power on the judiciary.

The very name of the authority- the High Judicial Council, implies this is the
highest body of courts and judges, and given that the judges should not be repre-
sented by someone who has been elected by another branch of power- legislative, in
such a composition, the High Judicial Council can not guarantee independence and
autonomy of courts and judges. The proposed solutions jeopardise the rule of law as
the fundamental principle of the Constitution, excercised by the division of power
and independence of the judicial power (Articles 3 and 4 of the Constitution of the
Republic of Serbia). Those contravene European standards implied in the Opinion
No. 10 (2007) of the Consultative Council of European Judges and recomendations
of the Council of Europe GRECO Committee (2015).

The term “prominent jurist” is highly unspecificed and depends exclusively on
the person making the assessment, and as such it leaves the wide possibilities for
abuse. The Constitution has to clearly define the ranks from which the members of
the High Judicial Councils not being judges are to be elected.

The High Judicial Council is the highest authority of the judicial power, deciding
on all issues concerning the position of courts and judges, and ensuring the auton-
omy and independence of courts and judges. As such, the role of the High Judicial
Council defined in the Counstitution specifies its composition where the majority
has to be comprised by judges directly elected by the judges they are represeting.
The High Judicial Council should have 11 members, of which 7 judges directly elect-
ed by their peers. The remaining 4 members of the Council may be elected by the
National Assembly, two from the ranks of the law school university professors pro-
posed by the academic community, and two proposed by the judicial commitee,
following the public call. Only in such a composition, the High Judicial Council
may address its constitutional position and guarantee autonomy and independence
of the courts and judges.
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Due to all this, in respect to the composition, manner of electing the members
and manner of operation of the HJC we hereby make the following suggestions:

Modification of the Amendments I, paragraph 2, point 3, so as to the word “five”
members of the High Judicial Council to be replaced by the “four” members of the
High Judicial Council,

Modification of the Amendment II, paragraph 4, so as to replace the word “five”
in the second row by the word “four”,

Modification of paragraph 1, Amendement IX so as for the High Judicial Coun-
cil to have 11 members: 7 (seven) members elected by the judges and 4 graduate ju-
rists elected by the National Assembly, of which 2 (two) from the ranks of the law
school university professors proposed by the academic community, and two pro-
posed by the judicial commitee, following the public call.

In the first row of paragraph 2 of the Amendment IX, instead of the word “five’,
there should be “four”.

Modification of paragraph 2, of the Amendment IX so as to read “The President
of the High Judicial Council shall be elected among the Council members from the
ranks of the judges”

Modification of paragraph 1, of the Amendment XII so as to read “The High
Judicial Council shall make decisions by votes of at least 6 (six) members of the
Council”

In the Amendment III the term “The Principle on the Courts” instead of the
expression from the valid Constitution - “The Judicial Principles” has been used.
We consider the term “Judicial Principles” more adequate and appropriate, espe-
cially since this Amendment refers not only to the courts, but to the judicial power,
judicial decisions, judges and lay judges.

We hereby stress the importance of the remark referring to paragraph 1 of this
Amendment envisaging that: “The judicial power shall belong to courts as autono-
mous and independent state authorities” The position of the HJC is that this defini-
tion should exclude the attribute “state”. The applicable Constitution does not label
the courts as state authorities, therefore we do not see the reason for the courts, as
implementers of the judicial power, to be exclusively labelled as “state authorities”.
Judicial power is and should be one of the branches of power and the principle of
independence presuming freedom from any unallowed influence imposes for the
Constitution to establish institutional and normative frameworks for the ambience
in which the court and judges shall be liberated from medling of the state, other
institutions or private persons in the tasks under the jurisdiction of the court.

The principles of the judiciary have to be more precisely and systemically de-
fined, so as to list at the beginning of the section (in several articles) the fundamen-
tal constitutional guarantees (institutional and personal) regulating the position of
court and judges, and not to have them scattered across the entire section. In our
opinion, the proposed amendments to the Constitution reflected in the Amend-
ments III, IV and V, have not only failed to successfully elaborate the listed guide-
lines of constitutional subject matter experts, but the proposed solutions are, by
many parameters, below the quality of the currently applicable provisions of the
Constitution of the Republic of Serbia.
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In addition to this, omitted was the division to the courts of general and special
jurisdiction, as defined in the applicable Constitution, while having in mind that
the Council of Europe in its recommendations to the constitutional solutions of the
date had suggested further elaboration of the constitutional division of courts done
in this way.

The suggestions:

The Constitution has to define the types of courts, which is why we are suggest-
ing to, instead of the proposed paragraph 1, keep the existing solution referred to in
Article 143, paragraph 1 of the valid Constitution, and to add in this part of the
working draft of the Constituion, i.e. systematise differently the following provi-
sions:

Judicial power is unique in the territory of the Republic of Serbia;

- Judicial power shall belong to courts;
- Judicial power shall be autonomous and independent;

We consider that the systematised part on the Judicial Principles is the place for
the provision that:

“The courts shall adjudicate pursuant to the Constitution, international treaties
and other applicable sources of law” instead of the contestable formulation in the
proposed Amendment IV, paragraph 1.

We consider the second paragraph of Article 143 of the applicable Constitution:
“Establishing, organisation, jurisdiction, system and structure of courts shall be
regulated by the law”, to be more adequate than the proposed formulation in para-
graph 3 of Amendment III (“The courts shall be established and abolished by law.
The law shall regulate the types, jurisdiction, areas and proceedings before the
couts”).

Paragraph 5 states that court decisions are passed in the name of the people, and
in case law this refers to judgements, thereofore one should consider specifying this
paragraph, to read as follows for example:

“Hearing before the court shall be public and judgements shall be pronounced
publicly, in the name of the people” (alternatively: on behalf of the Republic of Ser-
bia). The proposed paragraph 7 would be more accurate and complete from the
aspect of the profession if the word “limit” would be followed by the words “or ex-
clude’, due to the fact that pursuant to the provisions of certain laws, for the crimi-
nal legal area for instance, judges have the option to entirely exclude the public in
the proceedings. The two listed paragraphs could be merged into one article, which
could be entitled “Publicity of court hearings and rulings”.

Paragraph 6 should undergo language editing corrections given that the expres-
sion used was “envisaged court” instead of the current expression “‘competent court’,
whereas the expression “in the certain proceedings” should be replaced by the ex-
pression “regulated proceedings”, as a more precise one from the legal and linuguistic
point of view. Finally, if paragraph 9 of the same Amendment states that lay judges
may take part in a trial, this is not “in accordance with” but “in the manner” set forth
in the law, which is a more adequate expression for the text of the Constitution.
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Suggestions in relation to Amendment IV:

Instead of the contestable formulation proposed in Amendment IV, paragraph 1,
a new formulation has already been proposed in part of suggestions relating to
Amendment IIT (“The Courts shall adjudicate pursuant to the Constitution, laws,
international treaties and other sources of law”).

The part of the same paragraph relating to harmonisation of case law by law
should be deleted since not all theoretical and practical implications of entering
such a provision in the Constitution have been considered, e.g. whether case law
would in this way become the source of law.

Instead of this paragraph, another paragraph with different content could be
embedded as follows: “Any influence on the judge in performing their judicial office
shall be prohibited.” Here it should be considered whether to enter in the Constitu-
tion paragraph from Article 6 of the Law on Organisation of Cours “any influence
on the courts and participants in the proceedings shall be prohibited”.

Suggestions regarding the proposal contained in paragraph 2 of Amend-
ment I'V:

The current Constitution does not lay down the conditions for election to judi-
cial office, but this is rather regulated by the law.

This Amendment, in an unclear and inconsistent manner, sets forth only one of
the conditions for election (without listing additional conditions to be met by such
a candidate) and only for a specific group (not even type) of courts.

We consider the Constitution should not contain election conditions, therefore
this paragraph should be deleted.

If the Constitution is to lay down conditions, then all general conditions should
be listed first (citizenship, law school degree, bar exam passed?...).

In case of defining the conditions, we consider that completed special training
at the judicial training institution should not be a mandatory condition for election
to judicial office in courts of first-instance jurisdiction. Such a solution contravenes
point 17 of Kyiv recommendations on the judicial independence, recommending
that access to judicial profession should be given “not only to young jurists with
special training but also to jurists having significant experience gained working in
the legal profession”

In case this training is defined as a condition, then the training institution has to
be defined as part of the judicial power in the Constitution (with all guarantees of
independence) and it needs to be independent from the executive (point 19 of the
Kyiv recommendations).

The Constitution should envisage as a competence of the High Judicial Council
(currently Amendment VIII) that the High Judicial Council shall regulate the pro-
cedure and criteria for recruitment of candidates for training, same as for the elec-
tion of judges elected for the first time to a judicial office.

Another contestable issue is whether compulsory training needs to be envisaged
for the “first-instance jurisdiction courts” or it would be better to define this for the
candidate being elected to the judicial office for the first time.

Moreover, in case such a solution is adopted, transition period would need to be
defined.
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In relation to paragraph 3, we compliment the fact that there would be no limita-
tion of the term of office of three years for a judge being elected to a judicial office
for the first time.

However we consider that the permanent character of the judicial office needs to
be explicitly guaranteed, therefore this paragraph should read as follows: “judicial
office shall be permanent and last from when one has been elected a judge to their
retirement’.

In relation to reasons for termination of judicial office prior to retirement age,
our position is that instead of the proposed paragraphs 4 and 5 this should read as
follows: “a judge

shall be dismissed from the judicial office:

- if they ask for it themselves;

- if they permanently lose the capacity to perform their office;

- if convicted of a crime and sentenced to imprisonment over 6 months or of a
punishable offense making them unworthy of the judicial office;

- if pursuant to the law, due to committed severe disciplinary offence, so is de-
cided by the HJC.

We consider that unprofessional performance of judicial office should not be the
reason for dismissal of a judge defined in the Constitution.

Such a formulation is imprecise, and not in accordance with international docu-
ments (Recommendation no. VI of the Council of Europe GRECO Committee of 18
October 2017) envisaging that evaluation of judicial performance should be aimed
at improving their work and career advancement, and not sanctioning. Sanctions
for many forms of unprofessional performance of judicial office (delaying the pro-
ceedings, untimely drafting of decisions, etc.) have been envisaged in the disciplin-
ary procedure, with the more severe disciplinary offences already being envisaged
as the reason for dismissal.

Our rationale why we consider why the terms termination of judicial office and
dismissal should not be used implies that fact that judicial office is never terminated
automatically, i.e. ex lege but by the decision of the HJC. This entails from the pro-
posed HJC activities (Amendment VIII, paragraph 2) where one of the listed com-
petences says that the HJC “shall elect judges and lay judges and decide on the ter-
mination of their office”. The use of the term “decide” implies that the HJC assesses
the fulfillment of conditions or better said existence of reasons, and if those are met,
dismisses the judge from the office entrused to them by their election. This is why it
would be better to use for all cases the term “dismissal”, and define in the law differ-
ent procedures depending on the reason for dismissal.

Pursuant to the proposed amendment of paragraphs 4 and 5 of Amendment IV,
the formulation in Amendment VIII, paragraph 2 “shall elect the judges and lay
judges and decide on the termination of their office” should be replaced by the for-
mulation “shall elect and dismiss judges and lay judges”

Paragraph 7 of Amendment IV repeals (amends) well defined constitutional
guarantees on non-transferability of judges, contained in Article 150 of the Consti-
tution. Re-arrangement is not a legal term, thus it does not define in a clear and
precise manner the cases in which a judge may be transferred without their own
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consent. This is why we propose to keep the current solution that a judge may be
transferred without consent only in cases of revocation of the court or the substan-
tial part of part of jurisdiction of the court where the judge is performing their office.

Amendment IV is lacking the paragraph which would read as follows: “A judge
shall be entitled to salary in accordance with the dignity of the judicial office,
which guarantees their independence”

Suggestions in relation to Amendment V:

Paragraph 1 of this Amendment envisages that the judge and lay judge can not
be held accountable for an opinion given in the court proceedings and voting in
pronouncing a court decision except in cases when they have committed a crime.

Our suggestion is to, in paragraph 1 of this Amendment after the words “commit
a crime”, add the words “violation of the law by the judge”.

For paragraph 2 we propose the word order to be replaced, so as to read: “in the
proceedings initiated due to the criminal offence commited in performing judicial
office, the judge may be deprived of liberty only following the approval of the HJC”.

Paragraph 3 is contravening the UN Basic Principle of Independence of the Ju-
diciary and European Charter on the Statute for Judges.

Therefore we propose to amend it so as to read: “The judge shall be prohibited
from political action, and the law shall determine the offices or tasks that can not be
linked with the judicial office”

Suggestions in relation to election and term of office of the court presidents:

The High Judicial Council considers that better solution than the one proposed
in Amendment VII is to enable one person to be elected the president of the Su-
preme Court in the Republic of Serbia twice. Namely, we consider the Constitution
of the Republic of Serbia to represent a logical and consolidated whole. Article 116
of the currently applicable

Constitution enables the president of he Republic to run for office twice. The
High Judicial Council is of the opinion that the same right should be granted to the
judge enjoying the highest respect and trust of their peers in the entire judiciary and
the Supreme Court in the Republic of Serbia. Our view is that the term of office of
the president of the Supreme Court of Serbia should be 4 years with the possibility
of reelection one more time. Having in mind that the solution proposed in this way
which is in line with the recently amended Law on Judges, we hereby propose to
supplement Amendment VII to include presidents of other courts and to allow
them to be elected to a 4-year term of office and to be elected twice.

Suggestions in relation to Amendment X:

In accordance with the solutions we have proposed for the presidents of courts,
we consider the members of the High Judicial Council may be allowed to run for an
additional term of office. We think that the term of office of the HJC members
should be four years with the possibility of re-election. Hereby we especially em-
phasise that this solution was accepted in all countries in the region.
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Suggestions in relation to Amendment VIII:

Paragraph 1 of Amendment VIII defines the High Judicial Council as an inde-
pentent and autonomous “state” authority which guarantees autonomy and inde-
pendence of the courts. A careful analysis does not make it difficult to identify sev-
eral changes in relation to the applicable Constitution:

The High Judicial Council is defined as a state authority which, in the opinion of
the HJC is weakening of the independence capacity of this authority. The valid Con-
stitution did not specify the nature of power held by the HJC, given that it can not
be claimed for sure whether this is a judicial authority or the authority of public
power. We are not clear what the idea of the proponent was in defining the HJC as
a “state authority”, nor did the proponent propose the explanation for this.

The High Judicial Council, as the highest authority of judicial power, should not
be labelled as a “state authority” given that the HJC must be different compared to
other classical public administration authorities or Constitutional Court, as a spe-
cific state authority not being the part of the judiciary. According to this, the Con-
stitution has to define the High Judicial Council as the highest authority of judicial
power. Such a solution is contained in the constitutions of other EU countries. All
this raises a justified question: Is in this way a possibility being made to change
something in the character of this authority, e.g. that the HJC is a judicial- admin-
istrative authority in the narrow sense of the word.

Inter alia, the opinion of the HJC is that the word “shall vouch” is inadequate and
should be replaced by the words from the applicable Constitution: “shall guarantee”
and “ensure’, especially since the word “vouch” is a synonym or a derivative. By us-
ing the words “ensure and guarantee” instead of the word “vouch” an incomparably
higher level of independence and autonomy is being given to the courts and judges.

Having in mind previously said, same as the fact that modern theories imply
judges under autonomy and independence of courts, we hereby suggest that after
the word “courts” the word “judge” should be added. Judicial power is incomplete
and unprotected if both of its components are not being realised: institutional and
personal, which have to be guaranteed and ensured by the Constitution.

The suggestion:

The conceptual determination of the High Judicial Council referred to in Article
153, paragraph 1 of the applicable Constitution is by all important parameters char-
acter of the authority it defines, versatility and precision, more adequate than the
“definition” of this authority being proposed now, therefore it should be kept in the
future text of the Constitution.

Amendment VIII, paragraph 2 - Jurisdiction of the High Judicial Council

If, without the necessary upgrade, the solutions proposed in the working draft of
the Amendment VIII, paragraph 2 are endorsed, instead of extending jurisdiction
of the High Judicial Council (HJC) as envisaged under the National Judicial Reform
Strategy for the period 2013-2018, Action Plan for Chapter 23, and the Law on Or-
ganisation of Courts (“Official Gazette of RS”, no. 116/08, ... and 113/17 - deferred
implementation for 1 January 2019), we will have in place derogation from the
agreed positions and reduction in the HJC competences.
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In paragraph 2 hereof speaking about the HJC jurisdiction, inter alia, the follow-
ing formulation was proposed: “shall propose to the Government means for opera-
tion of courts in issues under its jurisdiction” Jurisdiction formulated in this way
does not represent progress in strengthening HJC capacities. We consider that the
HJC has to have its budget and that the proposed solution contravenes recommen-
dations of the competent Council of Europe bodies. It is necessary for the HJC to set
the level of funds needed for operation of courts, and not only propose to the Gov-
ernment the level of funds pertaining to its jurisdiction. We hereby suggest for the
HJC, being a direct budget beneficiary, to determine the level of funds necessary for
the operation of courts and judges.

The manner of determining competences of the HJC in the proposed Amend-
ment by listing (primarily that it shall elect and dismiss president of the Supreme
Court of Serbia and presidents of other courts, elect judges and lay judges and de-
cide on termination of their office), with the formulation referred to in paragraph 1
of the same Amendment implying that the HJC is realising its function by “deciding
on other issues pertaining to the position of judges, court presidents, and lay judges
defined by the Constitution and law”, in our opinion, narrows down the possibility
to, apart from the explicit jurisdictions listed in the Constitution, regulate this issue
by law in a more meaningful and comprehensive manner.

We hereby point out that in such a situation, HJC can not successfully realise
the function of the guarantor of the judicial autonomy and independence, if other
important jurisdictions, besides the listed ones, n have not been entrusted to it by
the Constitution, given that it is contained in the Opionin no. 10 (2007) of the
Consultative Council of European Judges.

The suggestion:

To extend the content of jurisdictions of the HJC stated in the Amendment VIII,
paragraph 2, along with the jurisdictions mentioned in this text to: deciding on
disciplinary accountability of judges in accordance with the law, education and pro-
fessional development of judges, judicial ethics, giving opinion on the draft laws
and bylaws relating to courts and judges, and even the issues pertaining to protec-
tion of judges’ reputation, international cooperation and public accountability.

The HJC does not deem it acceptable (Amendment VIII, paragraph 3) for the
disciplinary procedure and the procedure for dismissal of judges and court presi-
dents to be initiated by the minister in charge of justice. Such a right of the Ministry
in charge of justice as the part of the executive power is not typical for the majority
of democratic societies.

Therefore a positive step forward would be for the HJC to be the only authority
to initiate disciplinary proceedings against a judge (Opinion of the Venice Commis-
sion CDL-AD - 2013/014). Our recommendation is for the minister in charge of
justice not to be included at all in deciding on disciplinary proceedings against
judges (Opinion of the Venice Commission CDL-INF - 1998/009).

Namely, according to the applicable legal provisions, disciplinary proceedings
are initiated by the disciplinary prosecutor, whereas the dismissal proceedings are
initiated by the High Judicial Council, however the initiative may be launched by
any person, therefore also the minister in charge of justice, thereby their initiative
would, in comparison to initiatives of other citizens, have a far greater weight.
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Suggestions in relation to Amendment XIII:

Provisions on the immunity of the HJC members should be amended in the
same way as in the part pertaining to the immunity of judges.

Our suggestion is to in paragraph 1 of this Amendment after the words “commit
a crime” add the words “violation of the law by the judge”

We propose paragraph 2 to read as follows: “in the proceedings initiated due to
the criminal offence commited in performing the office of a member of the High
Judicial Council, the member of the High Judicial Council may be deprived of lib-
erty only following the consent of the High Judicial Council”

It is necesary to once again salute the recommendations to exclude from the
National Assembly decision-making the first election of judges, to exclude the pro-
bation, to exclude the election of the court presidents and members of the High
Judicial Council. However, the composition, same as the manner of decision-mak-
ing of the HJC is more than disputable and it represents a step back in relation to the
achieved level of judicial independence in the Repulic of Serbia.

Such a proposal allows the legislative and executive powers to predominantly
decide on all rights relating to the courts and judges. The predominance of the leg-
islative and executive power comes to the full effect especially in provisions con-
tained in Amendments IX, XI and XII. The solution for the president of the HJC to
be elected among the members not being judges, and granting them the so called
“golden vote” contravenes the Opinion no. 10 (from 2007) of the Consultative Coun-
cil of European Judges on the composition of judicial councils, whereby stating that
if the Council should have a mixed composition, then the majority should be made
of judges and the president of the Council is to be elected from the ranks of judges.

Such a solution devolves the role and significance of judges in the highest judi-
cial body, therefore, as stated in one of his interviews by the HJC president: “Judges
would serve only to ensure the quorum’, which is why the HJC would no longer be
a guarantor of autonomy and independence of the courts and judges...

Having in mind the aforesaid, and especially the number and seriousness of
the stated remarks, the High Judicial Council hereby concludes that the Work-
ing Draft of the Ministry of Justice Amendments to the Constitution of the Re-
public of Serbia, can not be taken as a staring point for a quality public debate.
Therefore we propose for the offered text to be withdrawn from the public de-
bate, to include in the drafting of the new initial proposal representatives of
science (especially from the area of constitutional law), to have the new working
drafts considered by the Commission implementing the National Judicial Re-
form Strategy, and only then organise a public debate, for which much more
time has to be envisaged than it is currently the case.
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19 February 2018

At their session of 19 February 2018, the State Prosecutors’ Council, pursuant to
art. 164, para 1 of the Constitution of the RS and art. 13, para 1, item 14 of the Law on
the State Prosecutors’ Council, considered the working version of draft Amend-
ments to the Constitution and issued the following

OPINION

1. Draft amendment 1

Purview of the National Assembly

The National Assembly shall:

3. Elect and dismiss the Supreme Public Prosecutor of Serbia, five members of
the High Judicial Council and five members of the High Prosecutorial Council;

The present Amendment shall supersede article 99 of the Constitution of the
Republic of Serbia.

Comment

Para 2, item 3 implies that the Supreme Public Prosecutor’ of Serbia is elected by
the National Assembly. This solution is not unknown in many comparative systems.

However, with the given solution, the Republic of Serbia misses the opportunity
to grant the public prosecution guarantees of a full and factual independence from
the legislative and executive branches.> Namely, if election by the National Assem-
bly gives democratic legitimacy to holders of prosecutorial function, still, in a soci-
ety where the tradition of the rule of law is not at a remarkable level, this kind of
solution may bring about not more than an increased risk of politicisation of the
selection procedure for the HPC, and consequently of criminal prosecution under
the shadow of politics. The risk of politicisation is also reflected in the fact that the
proposed Draft text keeps the strictly monocratic, extremely hierarchic structure of
the public prosecution®, whereby the HPC would exercise the jurisdiction of the
entire public prosecution in Serbia. Thus, the outdated organisational model of the
prosecution which can be managed from one single point remains intact. In view of
this, it is clear that the ruling majority in the parliament may govern the entire pub-
lic prosecution service just through the supreme prosecutor, on whose election they
also decide.

' Hereinafter, the HPC.

> More on the concept of prosecutorial autonomy in the comments on amendment 14.

3 See amendmentsis and 16 which retain the strict hierarchy and the concept of ‘deputy public
prosecutor’.
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A model where the election of the Supreme Public Prosecutor is entrusted to the
parliament caused concern of the Venice Commission and their suggestion about
the necessity of developing additional safeguards against the risk of politicisation of
the election procedure:

36. In countries where the prosecutor general is elected by Parliament, the obvious
danger of a politicisation of the appointment process could also be reduced by provid-
ing for the preparation of the election by a parliamentary committee, which should
take into account the advice of experts. The use of a qualified majority for the election
of a Prosecutor General could be seen as a mechanism to achieve consensus on such
appointments. However one would need also to provide for an alternative mechanism
where the requisite qualified majority cannot be obtained so as to avoid the risk of a
deadlock, *

The Venice commission expressed their concern in their Opinion:

“The Venice Commission, when assessing different models of appointment of Chief
Prosecutors, has always been concerned with finding an appropriate balance between
the requirement of democratic legitimacy of such appointments, on the one hand, and
the requirement of depoliticisation, on the other. Thus, an appointment process which
involves the executive and/or legislative branch has the advantage of giving demo-
cratic legitimacy to the appointment of the head of the prosecution service. However,
in this case, supplementary safeguards are necessary in order to diminish the risk of
politicisation of the prosecution office.

The establishment of a Prosecutorial Council, which would play a key role in the
appointment of the Chief Prosecutor, can be considered as one of the most effective
modern instruments to achieve this goal. [...]

CDL-AD(2015)039, Joint Opinion of the Venice Commission, the Consultative
Council of European Prosecutors (CCPE) and OSCE Office for Democratic Institu-
tions and Human Rights (OSCE/ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, §19, 20 and 27

As regards the election of the members of the High Prosecutorial Council® by
parliament, the Venice Commission is familiar with this model of election, while
retaining certain reserve about it:

“[...] There is no European standard to the effect that members of a prosecutorial
council cannot be elected by parliament. [...] This position has not prevented the Ven-
ice Commission from subsequently questioning legislation providing parliament with
very significant powers as to electing members of a prosecutorial council. [...]”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State
Prosecutorial Council of Serbia, §§43 and 44

Although, the amendments, in principle, provide that the Supreme Public Pros-
ecutor (SPP) and the members of the HPC are elected by a qualified majority in the
parliament, it seems that the method of election, and the possibility of election by

+ EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMIS-
SION), Report on European Standards as regards the independence of judicial system, Part IT - The
Prosecution service, par 36.

5 Hereinafter, the HJC.



Chapter III 125

an unqualified majority do not allow for the implementation of the described stan-
dards for protection from politicization in the election procedure (more on this in
the comments on amendment 2).

It should also be noted that this amendment is in contradiction to the National
Judicial Reform Strategy which says that:

~Certain goals of this Strategy require amending of the Constitution. For instance,
solutions like the exclusion of the National Assembly from the election procedure for
presidents of courts, judges, public prosecutors/deputy prosecutors, as well as members
of the High Judicial Council and the State Prosecutors’ Council

2. Draft amendment I1

Decision-making in the National Assembly

The National Assembly takes decisions by a majority vote of deputies in the ses-
sion where a majority of the deputies are present. A 3/5 majority of all deputies is
required to elect the five members of the HJC and of the HPC, as well as the Su-
preme Public Prosecutor of Serbia. If they are not elected in this manner, they will
be elected within the following ten days by a 5/9 vote of all deputies, which is also
required for their dismissal. This amendment shall supersede art. 105 of the Consti-
tution of the RS.

Comment

The Draft provides for a 3/5 majority for the election of members of the HJC and
HPC. We assume that the reason for this is to achieve a wider social and political
consensus in the election procedure, or to ensure a democratic legitimacy for the
election of the members. Nevertheless, said solution is only an illusion of the con-
sensus, given that in case the 3/5 majority is not possible, the required majority goes
down to a level just barely higher than a simple majority — 5/9 (which is in most
cases sufficient for the ruling majority, or just 5% more than a simple majority). A
5/9 majority can in no way ensure the consensus necessary to give legitimacy to the
procedure and earn public trust; on the contrary, under the veil of seeming consen-
sus, there is a threat of increased politicisation of the selection procedure. Further-
more, the 5/9 majority, although introduced under the pretext of ensuring anti-
deadlock, can by no means serve that purpose. Just the opposite, the ruling majority
will have no single reason to try to reach a consensus - if they fail to elect the desir-
able candidates in the first round, they will easily do it in the second; all they need
to do is just wait for another ten days.

The Draft is contrary to several opinions of the Venice Commission who explic-
itly warns about the risk of politicisation and the need for a qualified majority as a
safeguard against politicisation:

The use of a qualified majority for the election of a Prosecutor General could be
seen as a mechanism to achieve consensus on such appointments.

¢ The National Judicial Reform Strategy 2013-2018, p.6. https://www.mpravde.gov.rs/files/Nacio-
nalna-Strategija-reforme-pravosudja-za-period-2013.-2018.-godine.pdf.
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EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE
COMMISSION), Report on European Standards as regards the independence of judi-
cial system, Part II — The Prosecution service, par 36

If members of such a council were elected by Parliament, preferably this should be
done by qualified majority.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE
COMMISSION), Report on European Standards as regards the independence of judi-
cial system, Part II - The Prosecution service, par 66

“According to Article 65(2) of the draft revised Constitution, the Prosecutor Gen-
eral is elected for a six years term by a majority of the total members of the Parliament.
The requirement of a qualified majority in Parliament for the election of the Prosecu-
tor General is recommended.”

CDL-AD(2017)013, Opinion on the draft revised Constitution of Georgia, §83

In countries where the prosecutor general is elected by Parliament, the obvious
danger of a politicisation of the appointment process could also be reduced by provid-
ing for the preparation of the election by a parliamentary committee, which should
take into account the advice of experts. The use of a qualified majority for the election
of a Prosecutor General could be seen as a mechanism to achieve consensus on such
appointments. |[...]

CDL-AD(2010)040, Report on European Standards as regards the Independence of
the Judicial System: Part II - the Prosecution Service, §§35-38, 40

“[...] [A]ll members of the prosecutorial council are appointed and dismissed by
parliament with no qualified majority. The prosecutorial system [...] is therefore to-
tally under the control of the ruling party or parties: [t]his is not in conformity with
European standards.”

CDL-AD(2007)o047 Opinion on the Constitution of Montenegro, $104;

See also CDL-AD(2008)o005, Opinion on the Draft Amendments to the Law on the
State Prosecutor of Montenegro, §13

It is also contrary to the National Judicial Reform Strategy which says that it is
necessary to exclude the National Assembly from the process of election of SPC
members.

Said solution raises additional concern due to the fact that just a slight majority
of 5/9 is necessary for dismissal. It is not logical that one majority is required for
selection (qualified 3/5), and another, insignificantly higher than simple majority
(5/9) for dismissal. It should be particularly noted that the Draft provides that the
minister of justice may initiate a dismissal procedure on his/her own.® This solution,
along with the fact that the lever for dismissal may lie in the hands of the executive
(minister of justice) may result in a dismissal of the SPP or HPC just if the executive
branch loses trust in them. This is directly opposite to the opinion of the Venice
Commission.

“[...] [It] seems inappropriate for a Prosecutor General removed from that posi-
tion on a vote of no confidence.”

7 The National Judicial Reform Strategy 2013-2018, p.6. https://www.mpravde.gov.rs/files/Nacio-
nalna-Strategija-reforme-pravosudja-za-period-2013.-2018.-godine.pdf.
8 See amendment 23. More on this in the part related to amendment 23.



Chapter III 127

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Of-
fice of Ukraine, §125

3. Draft amendment XIV

Public Prosecution Offices

Status

The public prosecution is an autonomous state organ which prosecutes perpe-
trators of criminal and other punishable acts and protects the constitutionality and
legality, human rights, and civil freedoms.

The public prosecution shall perform their duty pursuant to the Constitution,
ratified international agreements, laws, and other general acts.

The establishment, organization, and jurisdiction of the public prosecution ser-
vice are regulated by the law.

The highest public prosecution office in the Republic of Serbia is the Supreme
Public Prosecution of Serbia.

The Supreme Public Prosecutor of Serbia shall exercise the jurisdiction of the
public prosecution within the rights and obligations of the Republic of Serbia.

This Amendment shall supersede article 153 of the Constitution of the RS.

Comment

Para 1 - the prosecution is defined in a traditional way that does not reflect the
real nature of this service. Public prosecution service is still just an autonomous
body, without the guarantees of independence in relation to the executive and leg-
islative branches?, that is, the political influence. Autonomy, per se, without the
guarantees of functional independence, i.e. independence from the legislative and
executive in performing their duties, is not a sufficient safeguard against political
influence, particularly in societies without a long tradition of rule of law and judi-
cial independence. Thus, according to the European standards, not only that inde-
pendence is not contrary to the nature and function of public prosecution, but
rather necessary for the development of the rule of law in a democracy; although
the independence of the judiciary and of the prosecution cannot be equated in all
aspects.”

Although the European standards, largely contained in the Council of Europe
Committee of Ministers (CM) Recommendation (2000) 19, allow for a plurality of
models regarding the position of the public prosecution service, they do clearly
point to what the Venice Commission also found:

9 See comments re Amendment 1., the request of the ECHR from the Guja v. Moldova case (Grand
Chamber), no. 14277/04, § 86.u Kolevi v. Bulgaria, no. 1108/02, 05/02/2010, § 142., and The Role of Pub-
lic Prosecutors in the Criminal justice System Rec (2000) 19 COUNCIL OF EUROPE (two requests for
prosecutors).

© “Still, independence or autonomy of the public prosecution is not that categorical as indepen-
dence of courts. If the public prosecution service is independent, there can still exist a hierarchical
control of decisions and activities of all except of the supreme prosecutor” Report on European stan-
dards as regards the independence of the judicial system, Prosecutors Venice Commission, 2010., Part
two — the prosecution service, pg 7.
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“[...] The Commission notes that there is a widespread tendency to allow for a
more independent prosecutor’s office, rather than one subordinated or linked to the
executive. [...]”

CDL-AD(2010)040, Report on European Standards as regards the Independence of
the Judicial System: Part II - the Prosecution Service, §26

It is also useful to note the opinion of the Consultative Council of European
prosecutors:

‘on European norms and principles concerning prosecutors” encourages the ten-
dency to enhance independence and states that the independence and autonomy of the
prosecution services constitute an indispensable corollary to the independence of the
judiciary. The general tendency to provide for the effective autonomy of the prosecu-
tion service also in financial terms is therefore to be encouraged.

CCPE Opinion 9 of 2014

The independence of the prosecution service is also important with regard to the
right to fair trial, and the reasons for the prosecution to be independent are ex-
plained in the ECHR judgements Moulin" and Medvedyev, Kolevi®.

It is questionable whether the autonomy of the prosecution service is a sufficient
barrier for politically motivated criminal prosecution or evasion of criminal pros-
ecution. This was also an issue that the ECHR considered in the cases Vera Fernan-
dez Huidobro* and Salov v Ukraine”. The ECHR concludes that the lack of prosecu-
torial independence has negative effects, especially regarding the effects in the phase
preceding the trial, when evidence that sets up the framework of trial is collected.
Bearing in mind the expanded powers of the public prosecution service in Serbia
following the transfer of investigative phase from the court to the prosecution ser-
vice, the requirement for independence becomes even more important, since the
prosecution service is acquiring pseudo judicial powers which enter the domain of
multiple human rights.

On the independence of the prosecution service, European trends and forms of
independence, the Venice Commission expressed their opinion in numerous pa-
pers, pointing out that there is a remarkable tendency towards independence of the
prosecution service:

“Yet, certain more detailed standards and recommendations do exist. Thus, the
Committee of Ministers of the Council of Europe requires member States to ensure that
public prosecutors are free from ‘unjustified interference’ with their professional ac-
tivities. The Rome Charter, adopted by the CCPE in 2014, proclaims the principle of
independence and autonomy of prosecutors, and the CCPE encourages the general
tendency towards greater independence of the prosecution system. In many member
states of the Council of Europe, a tendency of giving more independence to the prose-
cution service may be seen, particularly as regards decisions reached by the prosecu-
tion in criminal cases. [...] The Venice Commission further notes that in many coun-

' 37104/06), Judgment, 23 November 2010.

2 Medvedyev and others v. France (Application no. 3394/03), Judgment, 29 March 201o0.
1 Kolevi v. Bulgaria (App. No. 1108/02), Judgment, 5 November 2009.

 Vera Fernandez Huidobro v. Spain (App. No. 74181/01), Judgment, 6 January 2010.

s Salov v. Ukraine (Application no. 65518/01), Judgment, 6 September 2005.
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tries ‘subordination of the prosecution service to the executive authority is more a
question of principle than reality in the sense that the executive is in fact particularly
careful not to intervene in individual cases”

CDL-AD(2015)039, Joint Opinion of the Venice Commission, the Consultative
Council of European Prosecutors (CCPE) and OSCE Office for Democratic Institu-
tions and Human Rights (OSCE/ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, §16

“There are no international standards that require the independence of the prose-
cution service. But, at the same time, it is clear that there is a general tendency towards
introducing the independence of the prosecution service. [...].”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public
Prosecution of Serbia, $20

“The fundamental principle which should govern the system of public prosecution
in a state is the complete independence of the system, no administrative or other con-
sideration is as important as that principle. Only where the independence of the sys-
tem is guaranteed and protected by law will the public have confidence in the system
which is essential in any healthy society.”

CDL(1995)o73rev, Opinion on the Regulatory concept of the Constitution of the
Hungarian Republic, chapter 11, p.6

“While provision for that independence could be made by a legislative act of parlia-
ment, it could equally easily be removed by a subsequent act of parliament. Conse-
quently it would be preferable that the guarantee and protection of independence
should be contained in the Constitution [...]

CDL(1995)o073rev, Opinion on the Regulatory concept of the Constitution of the
Hungarian Republic, chapter 11, p.6

CEPEJ* have also given their opinion on the functional independence of pros-
ecutors:

»The principle of functional independence of prosecutors appears as a basic guar-
antee which became a truly European standard. This sort of independence is assessed
in relation to the executive and legislative branches, but also to all other government
authorities or factors within the prosecutorial system (outer independence), as well as
with regard to the organizational model of the prosecution (inner independence). Har-
monization of national legislation is an increasingly evident tendency regarding both
aspects. 32 states or entities stated that prosecutorial independence is guaranteed un-
der the law, usually by the constitution. 13 states said that their prosecution system is
under the auspices of minister of justice or other body of central government. Finally,
only eight countries, of which some already positively answered the first question, stat-
ed that the situation is different in these countries.“”

As regards the part where the purview of the public prosecution service is ex-
panded to include the protection of constitutionality and legality, human rights and

¢ The European Commission for Efficiency of Justice, https://www.coe.int/T/dghl/cooperation/
cepej/default_en.asp.

v European Judicial Systems, Efficiency and quality of the judiciary, CEPE] Report no.23, issue
2016 (data from 2014); pp. 26. https://www.coe.int/t/dghl/cooperation/cepej/profiles/20161%20-%20
CEPEJ%Study%2023%20-%200Vverview%20-%202016%202014BIH.pdf.
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civil freedoms, we consider this a positive change. At the same time, our opinion is
that the public debate should include discussion of the question as to what extent
and in which manner the public prosecution service should carry out this new au-
thority.

Para 2 - the opportunity has been missed to rectify the inconsistency from the
current Constitution found in art. 156, para 2. Namely, this article, being a source of
law concerning public prosecution, fails to quote the generally accepted rules of
international law, although art. 16 para 2 of the Constitution implies that the gener-
ally accepted rules of international law and the ratified international agreements are
an integral part of the legal system of Serbia. In regard to the foreseen new powers
of the public prosecution related to the protection of human rights and civil free-
doms, we are of the opinion that this should be done.”

Para 5 - it is provided that the Supreme Public Prosecution (SPP) carries out the
competencies of public prosecution within the rights and duties of the Republic of
Serbia. Therefore, a strictly monocratic structure has been kept which allows for an
easy management and control of the system by the legislative or executive branches
or for any other undue influence.” This implies that the SPP is the holder of the
entire competence of the public prosecution service and the only “true” prosecutor,
while all the others are ‘surrogate’ prosecutors with an incomplete capacity. In such
a system, if there are no clear guarantees of independence and protection from po-
litical influence, there is a threat that the public prosecutor may have the role of an
agent of the will of political majority.

4. Draft amendment XV

Responsibility

The Supreme Public Prosecutor of Serbia manages the Supreme Public Prosecu-
tion of Serbia, and s/he is accountable to the National Assembly both for the work
of the Prosecution and his/her own work.

Public prosecutors in other public prosecution offices are accountable for the
work of the prosecution office and their own work to the Supreme Public Prosecu-
tor, and public prosecutors of lower-instance prosecution offices also to the public
prosecutors in immediately higher prosecution offices.

Deputy public prosecutors are accountable to the public prosecutor.

The present Amendment shall supersede article 154 of the Constitution of the RS.

Comment

Para 1 is inconsistent, given that the SPP, pursuant to the previous article, per-
forms the competence of public prosecutor as a whole, and pursuant to this para-
graph, s/he only manages the SPP as the supreme prosecution office. On the other
hand, amendment 16 implies that the public prosecutor carries out the function of
public prosecution. The working text is inconsistent when it comes to the concepts

¥ See art. 18, para 2 of the Constitution.
¥ See standard about the issue of hierarchy - decision Kolevi v. Bulgaria.



Chapter III 131

of public prosecution, performance of the function of public prosecution and man-
agement of public prosecution. Namely, pursuant to proposed solutions, the SPP
performs the competence of public prosecution only by managing the supreme
prosecution office, but does not perform the function of public prosecution - all
other prosecutors do this.

The working text failed to define guarantees of independence/autonomy of the
SPP from the legislative or executive branches in performing their function (func-
tional independence). The Venice Commission has stated the following:

It would not be essential to set out in the Constitution detailed provisions regarding
public prosecution. All that would be required would be:

- A guarantee of the independence of the general prosecutor of the Republic in the
performance of his functions;

- The method of his appointment;

- The method of his removal from office.”

CDL(1995)o73rev, Opinion on the Regulatory concept of the Constitution of the
Hungarian Republic, chapter 11, p.6

Also, we think that the phrasing “accountable to the National Assembly for his/
her work” is not appropriate, since this would mean the possibility that the account-
ability of the SPP may be founded on political and partisan reasons, which gener-
ally prevail in parliament over the professional and expert ones. By introducing
political accountability of the SPP as the top of prosecutorial hierarchy, political
accountability of the public prosecution service is indirectly introduced. The ques-
tion of accountability to parliament is very complex and it has to ensure guarantees
of protection from politicisation and from accountability for acting and decision-
making in individual cases:

[A]ccountability to Parliament in individual cases of prosecution or non-prosecu-
tion should be ruled out.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of
the Judicial System: Part II - the Prosecution Service, §42

[A]ccountability to Parliament in individual cases of prosecution or non-prosecu-
tion should be ruled out. In case the accountability leads to a dismissal procedure, a
fair hearing should be guaranteed.

CDL-AD(2017)013, Opinion on the draft revised Constitution of Georgia, $82

Para 2 - it has kept the Soviet system of rigid hierarchy, which is outdated and
unable to fight corruption. On the other hand, a system where each subordinate
prosecutor is relying on the responsibility of the superior prosecutor in the hierar-
chy, and the top prosecutor on accountability to politics, is inappropriate if we want
to develop the value of integrity as one of European standards in the judiciary.® Let
us recall the ECHR decision in Kolevi v. Bulgaria®, which deals with the issue of
independence/autonomy of prosecutors. The Court states that it is necessary to
have guarantees, of safeguards, such as guarantees for a functional independence of
prosecutors not only from external influences but also from internal hierarchy.

> Ibid.
2 Kolevi v. Bulgaria, no. 1108/02, 05/02/2010, § 142.
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Para 3 -the draft retains “deputy public prosecutors’, although it is a relic of the
Soviet system which has been abolished in most East European countries. In other
words, a strictly monocratic structure of the prosecution service stays.>

5. Draft amendment XVI

Public prosecutors and deputy public prosecutors

A public prosecutor shall carry out the function of public prosecution.

A deputy public prosecutor shall substitute a public prosecutor in performing
prosecutorial function and shall act upon instruction from the public prosecutor.

The present Amendment shall supersede article 155 of the Constitution of the RS.

Comment

Para 1 - the text is inconsistent. The distinction between carrying out compe-
tence and function is unclear. Thus, the SPP carries out the competence, and a pub-
lic prosecutor carries out the function of public prosecution.

Para 2 - a deputy public prosecutor is defined not as the holder of function of
public prosecution, but only as someone who substitutes the public prosecutor, or
acts on his/her behalf. Therefore, a deputy public prosecutor derives their function
from the function of public prosecutor. In view of that, a deputy public prosecutor
is not the original holder of prosecutorial function, but only the public prosecutors.
A deputy prosecutor, without the original prosecutorial function, is no more than
an ordinary civil servant with a low degree of accountability for their decisions.
Given the fact that with the proposed solution, which we will reflect upon below in
the text, a deputy public prosecutor also loses autonomy and criminal immunity,
the idea of creating a bureaucratic/clerical prosecution service becomes evident. A
prosecution service of this type will not be able to combat corruption or any serious
form of crime. Furthermore, a bureaucratic prosecution service is not favourable
ground to develop integrity, as an essential element of the rule of law. It is not clear
why the outdated concept of the “deputy public prosecutor” has been kept, since it
has been discarded in most systems. The rigid subordination system is clearly not a
contemporary European trend. The European concept of hierarchy in the prosecu-
tion service significantly surpasses the proposed model:

a well-designed hierarchy, with no place for insidious bureaucracy, in which all
members of the Public Prosecution service should feel responsible for their own deci-
sions and capable of taking the initiatives needed to do their particular job (see also
paragraphs 9 and 10 on this point);

The Role of Public Prosecutors in the Criminal justice System rec (2000)19 COUN-
CILE OF EUROPE, 36.

The Venice Commission gave their opinion on hierarchy in the prosecution ser-
vice warning about the danger of rigid hierarchical instructions:

Autonomy must also be ensured inside the prosecution service. Prosecutors must
not be submitted to strict hierarchical instructions without any discretion, and should
be in a position not to apply instructions contradicting the law.

22 On deputy public prosecutors, see comments on amendment 16.
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[...] Bias on the part of public prosecution services could lead to improper prosecu-
tion, or to selective prosecution, in particular on behalf of those in, or close to, power.
This would jeopardise the implementation of the legal system and is therefore a danger
to the Rule of Law. Public perception is essential in identifying such a bias.”

CDL-AD(2016)007, Rule of Law Checklist, §§91, 92 and 95 CDL-PI(2015)001 -
34 - GRECO also gave their opinion on the issue of hierarchy suggesting a softer
type which ensures a consultative and egalitarian approach and remedies in respect
of issued instructions:

The independence (or autonomy) of prosecutors differs from the independence of
judges due to the internal hierarchical structure of the prosecutor office which further
subjects individual prosecutors to instructions by higher prosecutors. However there
appears to be a trend within CoE members towards models based on consultative and
egalitarian approaches within the prosecutor offices structure and to limit and regu-
late the types of instructions that can be issued. Remedies are also being developed in
respect of illegal instructions.

The position expressed by GRECO in respect of the instructions is that they are in
line with the CoE standards but nevertheless represent a risk of a strict understanding
of the hierarchical system: the key goal of instructions should be ensuring consistency
in the application of the law.

The proposed solution, by which a deputy prosecutor is bound by instructions
from the public prosecutor, is contradictory to item 10 of the Council of Europe
Committee of Ministers (CM) Recommendation No. 19 regarding the role of public
prosecution in the criminal justice system. The Recommendation provides for a
procedure under which a prosecutor may ask to be replaced in a case, if they deem
that they are issued an instruction that is contrary to the law or against their con-
science.” Hence, the international standards provide for functional independence
of prosecutors, not only from the executive and legislative branches, but also from
internal hierarchy. Nevertheless, we are of the opinion that said provision is not a
constitutional but legal matter and that the law should precisely define the manner
of issuing instructions and of guarantees for protection from abuse of the same.
Also, it should be noted that this should not possibly concern individual instruc-
tions to a public prosecutor in individual cases, but only general instruction. Both
the Venice Commission and GRECO expressed their opinion on this:

“[...] [T]he power to give instructions [to a junior prosecutor] extended only to
general instructions but not to giving instructions how to deal with particular cases.
[...] Such a limitation should be clearly spelled out in the Law.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors* service of
Moldova, §19

More recently in its IV evaluation round the GRECO, while in principle acknowl-
edging their admissibility as long as there were sufficient guarantees of transparency
and impartiality, expressed a strong negative view of individual instruction. (While
allowing general instructions) as it became evident that they have been mostly used
exactly in politically sensitive cases to exert influence on the proceedings.

% Ibid, item 10.
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6. Draft amendment XVII

Election of the Supreme Public Prosecutor of Serbia and Public Prosecutors

The National Assembly shall elect the Supreme Public Prosecutor to a term of
office of five years, upon the proposal of the High Prosecutorial Council, after hav-
ing conducted a public competition, by a three-fifth vote of all deputies. In case s/he
is not elected in this manner, s/he shall be elected within the next ten days by a five-
ninths vote of all deputies, or otherwise the entire election procedure shall be re-
peated after 15 days.

The same person cannot be reelected as the Supreme Public Prosecutor of Serbia.

The High Prosecutorial Council elects public prosecutors to a five-year term of
office.

The Supreme Public Prosecutor of Serbia and public prosecutors who are re-
lieved of duty shall carry on as a deputy prosecutor in the public prosecution office
which they managed.

The Supreme Public Prosecutor of Serbia and public prosecutors may file an ap-
peal to the Constitutional Court against the decision on dismissal, which rules out
the possibility of constitutional appeal.

The present Amendment shall supersede article 156 of the Constitution of the RS.

Comment

Para 1 - see the comment on the method of election in the National Assembly. It
refers to the viability of a qualified majority as a source of democratic legitimacy
and to mechanism for preventing blockade. Technically, it is unacceptable to have
the provision on the manner of election more than once in the Constitution.

Regarding the proposal about the term of office of five years for the SPP, we are
of the opinion that this is an unnecessary risk of politicising the function, since the
term is too short and almost coinciding with the mandate of the government. It is
also contrary to the opinion of the Venice Commission:

“[...] Article 122 of the Constitution should be amended to provide for a longer
mandate than the current five years and should exclude re-election in order to protect
persons appointed as Prosecutor General from political influence.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Of-
fice of Ukraine, S117

“[...] [T]he proposed seven year term of the Prosecutor General rather than the
current five years is to be welcomed as this is both a sufficiently long period that goes
beyond the term of any one government or of the President, and it also removes a sig-
nificant threat to independence by excluding re-appointment. This gives effect to the
Venice Commission's general recommendation concerning the term of office for a Pros-
ecutor General.”

CDL-AD(2015)005, Joint Opinion on the draft Law on the Prosecution Service of
the Republic of Moldova, §89

“[...] for the institution to be in line with Council of Europe standards, the Prosecu-
tor General should be appointed for a single term, either considerably longer than five
years or until retirement. The grounds for dismissal (serious violations of the law)
should be laid down in the constitution.”
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CDL-AD(2015)026, Opinion on the Amendments to the Constitution of Ukraine
regarding the Judiciary as proposed by the Working Group of the Constitutional Com-
mission in July 2015, $41

Para 2 - it is proposed that the same person cannot be reelected as the Supreme
Public Prosecutor, which implies that, unlike this, the same person may be reelected
as a public prosecutor. We think that this is a bad solution and that it would be ben-
eficial for strengthening functional autonomy of the prosecution service if a public
prosecutor could not have more than one term of office. By preventing creation of
“professional bosses’, the influence of politics on their work and consequently the
work of deputy prosecutors would be smaller.

Para 4 - in any case, this provision should not have the level of constitutional
matter. It is also rather vague. It may be interpreted, which certainly was not the
intention of the author(s), as it means that the public prosecutor who has commit-
ted a criminal offence (reason for dismissal) continues their function as a deputy
public prosecutor, and the public prosecutor whose office ends due to the end of the
term of office (and was not dismissed, for instance, due to committing a criminal
offence) cannot continue office as a deputy public prosecutor. It is clearly nonsense.
Also, through evident omission, the Draft fails to govern the situation where a pub-
lic prosecutor takes office coming from a hierarchically higher public prosecution
office. According to this solution, after the term of office ends, the prosecutor could
not go back to the position of deputy public prosecutor with the hierarchically
higher public prosecution office where they previously worked as deputy public
prosecutor.

Para 5 — non constitutional matter

7. Draft amendment XVIII

Life Tenure, Transfer and Interim Assignment of Deputy Public Prosecutors

The function of deputy public prosecutor lasts from the appointment till the re-
tirement age.

The function may end earlier only if a deputy public prosecutor requests so, in
case s/he becomes permanently disabled to perform the function, or in case of dis-
missal.

A deputy prosecutor in prosecution offices of lowest instance may only be a per-
son who has completed special training in a judicial training institution established
by the law.

A deputy prosecutor shall be dismissed if they are sentenced to prison, or in case
of committing a crime that renders them unworthy of prosecutorial function; if
they incompetently perform prosecutorial function, or in case of imposing a disci-
plinary measure of termination of prosecutorial function.

A deputy public prosecutor may file a complaint to the Constitutional Court
against a decision on termination of function, which rules out the right to constitu-
tional complaint.

A deputy public prosecutor may be transferred or temporarily assigned to an-
other prosecution office without their consent, under a decision of the Supreme
Public Prosecutor in accordance with the law.

The present Amendment supersedes article 157 of the Constitution of the RS.
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Comment

Para 1 - here the function of deputy public prosecutor is mentioned for the first
time, although, previously in amendment 16, it is explicitly said that public prosecu-
tor carries out the function of public prosecution, and deputies only act as a replace-
ment. Thus, according to amendment 16 — a deputy public prosecutor does not hold
the original function, but only the derivative one, and according to this amendment
- a deputy public prosecutor becomes the holder of the original function. Although
it might seem irrelevant and confusing, we think that it is necessary to clearly define
who the holders of prosecutorial function are, since the text of the amendment im-
plies that not even the SPP does carry out the function of public prosecution - they
carry out the competence of public prosecution and manage the Supreme Prosecu-
tion Office. This issue may also have practical ramifications — what happens when
the public prosecution office is left without the prosecutor, like in case of death? Can
in this case, and until the new prosecutor is appointed, deputy prosecutors perform
the prosecutorial function?

Para 3 - provides that training completed in a judicial training institution is a
requirement to be selected as a deputy public prosecutor in the basic prosecution
office. This implies that the High Prosecutorial Council, in the selection procedure,
is bound by the prior decision of the judicial training institution (decision on ad-
mission and completion of training) which enjoys no single guarantee of indepen-
dence from the executive and legislative branches. Therefore, a body to which the
Constitution tends to guarantee independence is bound by decisions of an institu-
tion that is neither autonomous nor independent. This solution might work if such
institution were a working body of the HJC or HPC.

In any case, this is not a constitutional matter, and the question is why it is in-
cluded in the Constitution. In many countries there are training institutions within
the judiciary, but they are not a constitutional category, but legal or even a by-law
matter found in the decisions of judicial councils. There is concern that this institu-
tion serves to establish direct control of entry into the judiciary and thus addition-
ally weaken the position of the HJC and HPS which will essentially have no possi-
bility of choice but only of confirmation of already made decision of the training
institution. The Ministry of Justice supported this solution by item 7 of Council of
Europe Committee of Ministers (CM) Recommendation No. 19 which implies that
training is the right and obligation of prosecutors. The purpose of said Recommen-
dation is to support improvement of quality of work. However, if this was the inten-
tion of the authors, one wonders why the Draft fails to define mandatory training
after taking office, or mandatory training in case of promotion, that is, a general
right and obligation of judicial officers to continuous professional training. It is also
surprising that the Draft mentions this requirement and fails to mention, for in-
stance, the requirement of possessing a degree in law and the bar exam.

This provision is also contradictory to item 5 of the same Recommendation
which explicitly states that the procedure for selection, transfer and promotion has
to be fair and impartial and prevent favouring the interests of any possible group.
Since in the Serbian system, there have long since been two major groups of candi-
dates - judicial assistants and candidates who completed initial training at the Judi-
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cial Academy, the introduction of such a rule in the selection procedure would di-
rectly favour one group at the detriment of the other.

The working group which produced draft Legal Analysis of the Constitutional
Framework related to the Judiciary in Serbia also stated their opinion on possible
introduction of a judicial training institution into the Constitution. It reads as follows:

»The Working Group supports the position taken by the Working Group for reform-
ing and developing the Judicial Academy, which states that the Judicial Academy
should not be a constitutional category (session of 02 April 2014). The requirement of
Judicial Academy training as mandatory condition for first appointment of judges and
prosecutors could become a realistic strategic goal only after a thorough reforming of
the concept of the Judicial Academy.*

Para 6 - this solution is not a constitutional matter, but legal. It should be noted,
though, that in our legal system, for a long time, non-transferability has been an
achieved standard of inviolability of prosecutorial function, and therefore there is
no reason to diminish this standard. Furthermore, in a politicized system, there is
concern that the mechanism of transfer could be used as a means of influencing the
work and decision-making of prosecutors. Item 5 of the Council of Europe Com-
mittee of Ministers (CM) Recommendation No. 19 implies that promotion and
transfer should be founded on objective and pre-defined criteria based on compe-
tence and experience®. Said standard leaves no room for interpretation that transfer
can be used for punishment purposes.

Although the opinions of the Venice Commission say that public prosecutors,
unlike the judges, do not have guarantees of irremovability, the Commission is of
the opinion that certain guarantees should still exist, at least the possibility of com-
plaint. The Draft does not allow for this possibility:

“[...] The principle of irremovability applies to judges and not to prosecutors. None-
theless, prosecutors should have a possibility to appeal against compulsory transfers.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution
Office of Montenegro, $80

8. Draft amendment XIX

Immunity and Incompatibility

A public prosecutor and/or deputy prosecutor cannot be held accountable for an
opinion expressed or a decision made in performing prosecutorial function, unless
they have committed a criminal offence.

The function of a public prosecutor and deputy prosecutor is incompatible with
other public or private function, a legally defined activity or job, or political com-
mitment.

The present Amendment shall supersede article 158 of the Constitution of the RS.

24 Draft Legal Analysis of the Constitutional Framework related to the Judiciary in Serbia, p.s. htt-
ps://www.mpravde.gov.rs/files/analiza%20Ustava%20(2).doc.

» Council of Europe Committee of Ministers (CM) Recommendation No. 19, 2000, on the role of
public prosecution in the criminal justice system, and Explanatory Memorandum https://search.coe.
int/cm/Pages/result_details.aspx?ObjectID=09000016804bess5a.



138 Testimony - Preparation for the Changes to the 2006 Constitution and the Legal Profession

Comment

Para 1 - the existing guarantee of a narrow functional immunity has been fur-
ther decreased. Till now, there has been immunity for opinion and decision mak-
ing, except if a prosecutor/ deputy prosecutor has committed a criminal offense -
Breach of law by a judge, public prosecutor or deputy prosecutor. With the proposed
solution, this extends to any criminal offense. Thus, a prosecutor may be held ac-
countable upon a private lawsuit filed by the defendant for Libel, since the defen-
dant found that the text of the indictment that the prosecutor wrote is offensive. On
the other hand, it should be noted that in our legal system there are full functional
immunities for various categories, such as for the employees of the Securities Com-
mission (not only for members).

Opposite to this proposal, the Venice Commission supports a wider concept of
functional and procedural immunity:

“It is important for their independence that prosecutors enjoy inviolability, al-
though this should not be absolute (an exception may be made, for example, in cases
of corruption). As stated in Article 35.1, inviolability (partial or full) of prosecutors is
meant to contribute to the protection of prosecutors’ independence in decision-mak-
ing. Article 35 actually appears to cover both functional (substantial) immunity and
procedural guarantees (judicial inviolability).

The restriction on powers of search and seizure in Article 35.2 aimed at protecting
the inviolability of a prosecutor is in principle appropriate. However, the restriction
extends only to ‘his/her’ goods, objects, documents or correspondence rather than
what is in his or her possession. This could lead to unjustified interference with the
right to respect for private life under Article 8 of the ECHR and to a breach of the pro-
hibition on self-incrimination under Article 6(1) as a result of undue emphasis on who
has title to the items in question at the time of the search and seizure. Hence, the in-
violability mentioned in Article 35 should cover all items in the prosecutor’s possession.

Article 35.3 notes that a prosecutor cannot be held legally liable for his/her opinion
expressed within criminal prosecution and in the process of contributing to justice’
Whilst this provision appears to cover some aspects of the prosecutorial function, e.g.
statements by the prosecutor that in his/her opinion, a person is guilty of a crime, it
does not cover the entire range of actions undertaken by prosecutors in the fulfilment
of their duties, such as ordering various investigative activities, procedural actions, etc.
The provision should be phrased more widely, for example by stating that the prosecu-
tor enjoys inviolability/immunity for lawful official actions taken in the course of his/
her duties”

CDL-AD(2015)005, Joint Opinion on the draft Law on the Prosecution Service of
the Republic of Moldova, §§110-112

Para 2 - this provision does not deserve to be constitutional matter. It is not
fully clear either, particularly because it uses a boundless term of “private function”
“Private function” is a known term, but it is not fully clear. Using such a boundless
term in the supreme legal act is potentially dangerous and opens the door for the
law to use the term of “private function” as comprising a wide array of activities,
which may be opposite to the national and European standards achieved. The right
to association is a basic human right and it can be limited for holders of judicial
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functions/prosecutors only in one, smaller part, for the purpose of safeguarding the
principle of impartiality.>.

The following standard regarding immunity of a public prosecutor and appro-
priate activities should be noted:

Prosecutors should not benefit from a general immunity, which could even lead to
corruption, but from functional immunity for actions carried out in good faith in pur-
suance of their duties.

There are various standards on the acceptability of involvement of civil servants in
political matters. A prosecutor should not hold other state offices or perform other
state functions, which would be found inappropriate for judges. Prosecutors should
avoid public activities that would conflict with the principle of their impartiality.

CDL-AD(2010)040, Report on European Standards as regards the Independence of
the Judicial System: Part II - the Prosecution Service, §§17 19, 22, 61-62;

See also CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the
State Prosecutorial Council of Serbia, §§33 and 34

We also note item 6 of Recommendation 19 which states that prosecutors have
an effective right to association, assembling and freedom of expression®.

9. Draft amendment XX

High Prosecutorial Council

Purview

The High Prosecutorial Council is an autonomous state body that guarantees the
autonomy of public prosecution offices by deciding on the issues pertaining to the
position of public prosecutors and deputy prosecutors, which are determined un-
der the Constitution and the law.

The High Prosecutorial Council shall elect and dismiss public prosecutors; elect
deputy public prosecutors and decide on their dismissal; propose to the National
Assembly to elect or dismiss the Supreme Public Prosecutor; evaluate the perfor-
mance of public prosecutors and deputy prosecutors; appoint and dismiss members
of disciplinary bodies; submit to the National Assembly the annual report on the
work of the public prosecution; propose to the government the resources required
for the operation of the public prosecution in matters from its purview, and decide
on other issues related to the position of the Supreme Public Prosecutor, public
prosecutors, and deputy prosecutors provided by the law.

The present Amendment shall supersede article 159 of the Constitution of the RS.

Comment
Para 1 -the Draft changes the name of the prosecutorial council - instead of the
State Prosecutors’ Council the new name is the High Prosecutorial Council. Still,

6 See: Council of Europe Committee of Ministers (CM) Recommendation No. 19, 2000, on the
role of public prosecution in the criminal justice system, and Explanatory Memorandum, item 5. htt-
ps://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016804bessa.

%7 The Role of Public Prosecutors in the Criminal justice System rec (2000)19COUNCILE OF EU-
ROPE, item 6.
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the Draft explains the nature of this body and states precisely that it is a state body.
We think that the term “state” associates with a body of the executive branch and
tehrefore this determination is unnecessary; particularly due to the fact that the
public prosecution service represents public interests which are not necessarily
those of the executive.

The Venice Commission also stated their opinion on the relationship of state
power and public interest:

A distinction needs to be made between the interests of the holders of state power
and the public interest. The assumption that the two are the same runs through quite
a number of European systems. Ideally the exercise of public interest functions (includ-
ing criminal prosecution) should not be combined or confused with the function of
protecting the interests of the current Government, the interests of other institutions
of state or even the interests of a political party*

The proposed solution reduces the existing guarantees. Namely, the present
competence to ensure and guarantee the autonomy of public prosecutors and dep-
uty prosecutors is reduced to the competence of guaranteeing the autonomy of pub-
lic prosecution offices as institutions, insofar as it (the Council) decides on the is-
sues related to the position of public prosecutors and deputy prosecutors. Thus, the
SPC does no longer have the obligation to ensure and guarantee, but a milder obli-
gation of guaranteeing. As for the object of protection by the HPC, it has shifted
from public prosecutors and deputy prosecutors to public prosecution service as a
state body. Consequently, autonomy is warrantied for public prosecution offices
(institutions) and not for the holders of prosecutorial function. With this provision,
public prosecutors and deputy prosecutors lose autonomy and guarantees of au-
tonomy. Institutions are autonomous, but not those who carry out the function of
prosecutorial institution. Personal autonomy is revoked and institutional autonomy
introduced.

Above said is also corroborated in the part where it is stated that the HPC de-
cides on the position of public prosecutors and deputy prosecutors, but not on their
status. As already mentioned, this provision reinforces the idea of a bureaucratic
prosecution service. In a strictly hierarchical organisation of public prosecution
with the subordination principle where deputy prosecutors are not holders of pros-
ecutorial function, one can conclude that the institutional autonomy protects only
the top one in the hierarchy - the SPP. On the other hand, the manner of selection
of the SPP opens the door for politicisation of the entire system. The competencies
of the HPC described in the Draft can in no way protect any public prosecutor or
deputy prosecutor from political influence or other undue unfluence, or offer a
framework for strengthening of integrity.

Para 2 is unclear and largely a matter to be governed by a law or by-law. Yet, it
should be noted that the HPC does not conduct disciplinary procedure but only
selects bodies which do that. In practice, this means that disciplinary proceedings

» EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMIS-
SION), Report on European Standards as regards the independence of judicial system, Part II - The
Prosecution service, par 71.
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may be conducted before a body designated by the legislator, which opens the door
for removal of disciplinary bodies from the HPC and thus for undue influence and
possibility of abuses. Also, the part referring to resources is not in line with the
Chapter 23 Action Plan, item 1.1.4.7, which clearly provides for the obligation of trans-
fer of this competence from the ministry of justice to the State Prosecutors’ Council.

10. Draft amendment XXI

Composition of the High Prosecutorial Council

The High Prosecutorial Council has eleven members: four deputy public pros-
ecutors who are elected by public prosecutors and deputy prosecutors; five distin-
guished lawyers who are elected by the National Assembly, the Supreme Public
Prosecutor, and the minister in charge of the judiciary.

The National Assembly shall elect five members of the HPC upon the proposal
of the competent parliamentary committee after conducting a public competition,
by a three-fifth vote of all deputies. In case they are not all elected in this manner,
the remaining members shall be elected within the next ten days by a five-ninth
vote of all deputies, or otherwise the election procedure is repeated for the number
of missing members.

The requirement of equal representation of public prosecution offices shall be
taken into account in electing deputy prosecutors into the High Prosecutorial
Council.

Public prosecutors may not be members of the High Prosecutorial Council.

The present Amendment shall supersede article 160 of the Constitution of the RS.

Comment

Para1 - the number of prosecutors in the HPC is decreased and the composition
changed. Currently, the SPC has 6 representatives of public prosecutors/ deputies.
The ofered solution is a step backwards or diminishing of the level of prosecutorial
autonomy achieved. The current constitutional provision results in the majority of
prosecutors in the Council, and the new one in a minority. It is unclear why the
drafters chose this composition of the Council, particularly in light of the fact that
in the prosecutorial councils of all former Yugoslav countries, prosecutors make the
majority. The proposed composition where a significant majority is made of mem-
bers elected by parliament (5 distinguished lawyers, SPP and minister of justice) is
potentially problematic from the point of view of depoliticisation of the prosecution
service. Also, the term of “distinguished lawyer” is boundless and potentially prob-
lematic.

The proposal is not in line with the report of the Venice Commission which sug-
gests that the composition of the council should be balanced and that preference
should be given to a composition including prosecutors, lawyers and representa-
tives of civil society as it can ,,relatively ensure protection from political influence*.

» Report on European standards as regards the independence of the judicial system, Prosecutors
Venice Commission, 2010., Part two - the prosecution service, ctp.12 http://www.venice.coe.int/web-
forms/documents/default.aspx?pdffile=CDL-AD(2010)040-e.
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The proposed solution is also not in accordance with the opinions of the Venice
commission regarding the majority of prosecutors, participation of the minister
and the manner of election:

“It is recommended that a substantial element or a majority of the members of the
HJPC be elected by their peers and, in order to provide for democratic legitimacy of the
HJPC, other members be elected by the Parliamentary Assembly among persons with
appropriate qualifications. [...]”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecuto-
rial Council of Bosnia and Herzegovina, §45

“[...] The balance proposed for the Council, in which prosecutors have a slight ma-
jority but which contains a significant minority of eminent lawyers also seems appro-
priate. It is also welcome that the power to appoint half of the members of the Prosecu-
torial Council be given to different bodies: it helps to avoid a corporatist management
of the prosecution service and can provide a democratic legitimacy to it. Furthermore,
it is wise that the Minister of Justice should not him- or herself be a member but it is
reasonable that an official of that Ministry should participate.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution
Office of Montenegro, §38

[...] The self-governing nature of the SCP might be questioned given the ex officio
membership of the Minister of Justice and of the President of the Superior Council of
Magistracy. It is suggested to consider their membership being one without voting
rights.

Regarding the civil society members of the SCP, it could be useful to specify, in the
light of their relevance to the functioning of the criminal justice system, the most rele-
vant sectors that they should come from (the bar, human rights NGOs etc.) and their
suitable legal training/experience. In addition, their appointment by the Parliament
seems problematic if the goal is really to have a Council free of political influence. If
this system is maintained, one option could be to establish a committee within Parlia-
ment, on which all parties are represented equally, to deal, according to a transparent
procedure, with the issue of appointment of civil society members. Another solution
could be to provide for their appointment by representatives of their profession — Law-
yers’ Union, assembly of university senates, etc.”

CDL-AD (2015), Joint opinion on the Draft Law on the Prosecution Service of the
Republic of Moldova, 131-133

The proposal is neither in compliance with the requirements of the ECHR which
state that the public prosecution should not only be free from political influence,
but should seem to be independent from political influence to a viewer.*® The par-
ticipation of minister of justice in person in the HPC, as a strong political figure,
does not leave room for such possibility.

Furthermore, the proposed composition of the HPC is in contrast with the re-
sult of the activity 1.1.1. from Chapter 23 Action Plan which states that the result in-
ter alia is: “The roles of the High Judicial Council and the State Prosecutors’ Council
in managing the judiciary and in overseeing and controlling of the work of the ju-

3° See cases: Moulin v. France, Kolevi v. Bulgaria.
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diciary have been strengthened; there is at least 50% of members from among the
judges and/or prosecutors who are elected by their peers who represent different
levels of jurisdiction (while the role of the national Assembly is but declaratory)”

Para 2 - See comments on amendment 2. They refer to whether qualified major-
ity is justified and to the anti-deadlock mechanism. Also, the following should be
noted:

If members of such a council were elected by Parliament, preferably this should be
done by qualified majority.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE
COMMISSION), Report on European Standards as regards the independence of judi-
cial system, Part I - The Prosecution service, par 66

In view of nomotechnic discipline, it is unacceptable that the same provision (in
this case on the election and dismissal of members of the HPC) appears more than
once in the Constitution.

Para 3 - it is not clear why public prosecutors are not allowed to be members of
the HPC, especially in light of the fact that, according to the Draft, they are the
holders of public prosecutorial function.

11. Draft amendment XXII

Term of Office of Members of the High Prosecutorial Council and President of
the HPC

The term of office of a member of the HPC is five years.

The same person may not be reelected into the HPC.

The term of office of an elected member of the HPC shall cease for reasons de-
termined by the law and under a legally prescribed procedure.

The Supreme Public Prosecutor is ex officio President of the HPC.

The present Amendment shall supersede article 161 of the Constitution of the RS.

Comment

Para 3 - the Draft fails to provide for constitutional guarantees of autonomy and
permanence of office for the function of member of the HPC, as well as grounds for
termination of office. With regard to the provision under which members of the
HPC are releived from office by a 5/9 majority in parliament (only 5% more than a
simple majority), it is necessary to explicitly state legal grounds for such a decision,
so as to avoid the situation where members are dismissed due to a loss of trust from
the ruling political majority. If such a thing were possible, it would be clasiccal po-
litical responsibility. The opinion of the Venice commission on this is as follows :

“A procedure on the preservation of confidence is specific to political institutions
such as governments which act under parliamentary control. It is not suited for insti-
tutions, such as the SPC, whose members are elected for a fixed term. The mandate of
these members should only end at the expiration of this term, on retirement, on resig-
nation or death, or on their dismissal for disciplinary reasons.

A disciplinary procedure can only be applied in cases of disciplinary offences and
not on grounds of ‘lack of confidence’. Article 41 clearly defines the reasons that can
lead to a dismissal of the SPC members. The disciplinary procedure must therefore
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only focus on the question whether the SPC member failed to perform his or her duties
‘in compliance with the constitution and law’. This question must not be confused with
the question whether said member still enjoys the confidence of the public prosecutors
and deputy public prosecutors who participated in his or her election. The disciplinary
procedure has to guarantee the SPC member a fair trial. While a reference to a fair
trial is made under Article 46a, details on related guarantees should be provided.

In addition, it is not clear whether this procedure would only be allowed in cases of
an illegal action or also in cases of immoral, unprofessional or unethical behaviour
(which may not be illegal, but contrary to the spirit of the Constitution and the law).
It is also not clear whether the proportionality factor is taken into account, for in-
stance, an ‘impeachment’ of a member is allowed in case of a violation of any legal act,
regardless of the gravity of the violation, for instance in cases of a violation of traffic
regulations. It is also not clear how and through what procedure the factual circum-
stances of the illegal or unconstitutional actions should be established or assessed. In
fact, the draft Law lacks specific provisions on disciplinary issues in respect of SPC
members and merely focuses on dismissal. An appeal to a court of law should also be
provided.

[...] Members of prosecutorial councils are autonomous (see Article 164 of the
Constitution) and subjecting them to a vote of no confidence makes them too depen-
dent on the wishes of the prosecutors and effectively means that an elected member of
the SPC may be dismissed at any given moment without objective reasons. The Venice
Commission strongly recommends for such a procedure not to be introduced.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State
Prosecutorial Council of Serbia, §§52-54 and 56

“Furthermore, elected members of the SPC may be dismissed by the National As-
sembly (even if on proposal by the SPC in the case of public prosecutors or deputy
public prosecutors, by the Bar Association for lawyers, by deans of faculties of law for
professors). This role of the National Assembly could easily lead to the politicisation of
the work of the SPC as its decisions are not strictly based on objective grounds. The
danger of politicisation in this situation is clear when compared to a system of an in-
dependent Prosecution Service, but it is even more pronounced than in the case of a
Prosecution Service that comes under the Executive (where the decisions on dismissal
made by a minister — or other state official - and the political accountability of the
minister are, in principle, separate from each other).

There is an additional factor that increases the danger of politicisation: the pro-
posed vote of confidence in the dismissal procedure. A vote of confidence has its place
in the political sphere and is a tool that should only apply in the political decision-
making process. [...]

A vote of confidence should be seen as specific to political institutions and is not
suited for institutions such as the SPC. The members of the SPC are elected for a fixed
term and their mandates should only end at the expiration of this term, on retirement,
on resignation or death, or on their dismissal for disciplinary reasons (see comments
under Chapter V below). The Venice Commission therefore strongly recommends that
the amendment to Article 9a on the suspension of office due to a vote of confidence not
be kept.”
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CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State
Prosecutorial Council of Serbia, §§27 28 and 38

“The exemption (dismissal) of members of the prosecutors’ council without any
criteria is problematic. As per Section 9.2 ASPGPOPEPC more than one half of the
valid votes cast shall be required for exemption from membership. The council can
dismiss one of its members by simple majority. The cases when a member of a prosecu-
tor’s council can be dismissed should be specified in the Act. Such a provision of course
deserves having the status of cardinal act”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and
Act CLXIV of 2011 on the Status of the Prosecutor General, Prosecutors and other
Prosecution Employees and the Prosecution Career of Hungary,

Para 4 - the idea of having the SPP for the ex officio president of the HPC is du-
bious. The Venice Commission supports the idea of selecting the president from
within the Council itself.

“The election of the chairman by of the Council by its members is welcomed (Ar-
ticle 85).”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of
Moldova, §62

“[...] [T]here are no common European standards on who should preside a prose-
cutorial council [...].

However, the introduction of an election-based system may be seen as a step to-
wards improving the autonomy (guaranteed by Article 164 of the Constitution) and
the legitimacy of the SPC [...]”.

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State
Prosecutorial Council of Serbia, §§31 and 32 CDL-PI(2015)001-63-

“Even if the Minister is a member of the Prosecutorial Council ex officio, having
him/her chair the Council may raise doubts as to the independence of this body. It
would be advisable to have the Chairperson elected by the members of the Prosecuto-
rial Council from their ranks (with the Minister him/herself ideally being excluded as
a possible nominee). The Council shall be given opportunity and time (e.g., one month
from the date when all members have been appointed and it is fully functional), to
elect its own Chair by simple majority”

CDL-AD(2015)039, Joint Opinion of the Venice Commission, the Consultative
Council of European Prosecutors (CCPE) and OSCE Office for Democratic Institu-
tions and Human Rights (OSCE/ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, S40

12. Draft amendment XXIII

Work and Decision-making of the High Prosecutorial Council

The High Prosecutorial Council shall take decisions by the votes of at least six
members of the Council in a session with at least eight members present.

The High Prosecutorial Council shall publicly announce and explain their deci-
sions, and shall found their decisions on the election and termination of office of
public prosecutors and deputy prosecutors; decisions on proposal to elect or dis-
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miss the Supreme Public Prosecutor, and decisions on the appointment and dis-
missal of members of disciplinary bodies, on the criteria determined in accordance
with the law and under a legally prescribed procedure.

The minister in charge of the judiciary and the Supreme Public Prosecutor of
Serbia may institute disciplinary proceedings and proceedings for dismissal against
public prosecutors and deputy prosecutors, but cannot take part in the disciplinary
procedure or dismissal procedure if they have instituted the same.

The present Amendment shall supersede article 162 of the Constitution of the RS.

Comment

Para 1 - this is a matter for a law or by-law. The question of majority and quorum
is certainly not a constitutional matter.

Para 2 - this is a matter for a law or by-law, not a constitutional matter.

Para 3 — this is also a matter for a law and not the Constitution. Still, it is worth
commenting . The right of minister of justice and the HPC to institute disciplinary
proceedings is dubious. It is justifiable that they have the right to initiate the pro-
ceedings, but the right to institute should be strictly within the competence of the
disciplinary prosecutor. The possibility for the minister of justice and the SPP to
institute disciplinary proceedings indicates that the disciplinary prosecutor as an
independent body has no longer exclusive powers of disciplinary prosecutor. This is
contrary to the opinion of the Venice Commission on Two Sets of Draft Amend-
ments to the Constitutional Provisions Relating to the Judiciary of Montenegro*
which says that the parity of members of a judicial council and lay-persons does not
refer to disciplinary proceedings where the minister has the right of vote. Hence,
this opinion states that the minister should not decide on disciplinary accountabil-
ity, and the draft Amendments tend to go in the opposite direction - strengthening
the role of the minister in disciplinary proceedings.

On the other hand, it is totally unclear in what way the minister of the HPC can
institute disciplinary proceedings and dismissal procedure and what that means.
We assume that instituting of disciplinary proceedings could mean bypassing the
disiplinary prosecutor and direct presentation of the disciplinary case to the disci-
plinary commission for adjudication. It could also mean bypassing of the entire
disciplinary proceedings and directly presenting the case to the HPC for adjudica-
tion. In the case of dismissal procedure, it could mean that the minister also has the
right to initiate the dismissal procedure before the parliament against any holder of
judicial function only due to a loss of trust in their work, and a decision on dis-
missal requires a simple majority of plus 5% (as proposed - 5/9). This solution po-
tentially introduces direct political accountability of each prosecutor/deputy pros-

3 Strasbourg, 17 December 2012, Opinion No. 677/2012, CDL-AD(2012)024Engl.only. EUROPEAN
COMMISSION FOR DEMOCRACY THROUGH LAW, (VENICE COMMISSION), OPINIONON
TWO SETS OF DRAFT AMENDMENTS TO THE CONSTITUTIONAL PROVISIONS RELATING
TO THE JUDICIARYOF MONTENEGRO, Adopted by the Venice Commission at its 93rd Plenary
Session, (Venice, 14-15 December 2012). http://www.venice.coe.int/webforms/documents/default.aspx
?pdftile=CDL-AD(2012)024-€ (30.1.2018).
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ecutor for any action in any individual case. This is highly concerning with a view
to politicisation of the prosecutorial system.

13. Draft amendment XXIV

Immunity of Members of the High Prosecutorial Council

Members of the High Prosecutorial Council cannot be held accountable for an
opinion or vote given in decision-making within the Council, unless they have
committed a criminal offense.

The members cannot be deprived of liberty in the proceedings against a criminal
offence they have committed as members of the HPC, without the approval of the
Council.

The present Amendment shall supersede article 163 and revoke articles 164 and
165 of the Constitution of the RS.

Comment

Para 1 - Functional criminal immunity of the members of the HPC is lifted. This
provision introduces a backward solution even compared to the current Constitu-
tion. This is contrary to many opinions of the Venice Commission related to im-
munity of prosecutors, which we have commented with reference to amendment 19.
If this proposal is accepted, we will be facing absurd situations, such as that a candi-
date may conduct criminal proceedings upon a private lawsuit against a member of
the HPC only because the member of the HPC gave a negative opinion on the work
of the candidate in a discussion about the candidate’s job vacancy application.

14. Constitutional Act

The Introduction of the Mo] draft Amendments says that amendments I through
XXIV are an integral part of the Constitution of the RS and shall enter into force on
the day of promulgation by the National Assembly. To implement the amendments
I through XXIV to the Constitution of the RS it is necessary to pass the Constitu-
tional Act.

We are of the opinion that the Constitutional Act deserves particular attention
of the professional and wider public and that the debate on the subject matter of the
Constitutional Act should be part of the public debate. The reason for this is the
experience with the Constitutional Act passed for the 2006 Constitution, which
served as the basis for the general re-election of all judges and prosecutors. The
Constitutional Act should contain unambiguous norms about continued office of
judges, prosecutors and deputy prosecutors, that is, it should clear any doubt as to
the permanency of office. Possible change of the title of a body should in no case be
a reason for any sort of general election or re-election®, because it is under no con-

2 See: Opinion dealing with the status of prosecutors following amendments to the law concerning
the State Prosecutor’s Office in Montenegro vis-a-vis the standards developed by the CCPE and Rec-
ommendation Rec(2000)19. https://rm.coe.int/168074779f.
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dition acceptable that the prosecutors who were lawfully appointed may lose their
jobs due to changes in the Constitution.”® On the other hand, the Constitutional Act
should include an unambiguous norm that would confirm the continuation of term
of office started under the current Constitution, in accordance with the practice of
the ECHR as in Baka v. Hungarys*.

CONCLUSION

In view of the scope and essence of the comments presented in this Opinion, the
State Prosecutors’ Council proposes that the draft Amendments be withdrawn from
the public debate. The State Prosecutors’ Council deems that it is necessary to set up
a working group that would include relevant representatives of the profession, such
as professors of constitutional law, representatives of judges, prosecutors, lawyers
and the civil sector, who would prepare a new draft Amendments to the Constitu-
tion taking into account all the comments presented to date. The new Draft would
serve as the basis for a quality, meaningful and comprehensive public debate condu-
cive to strengthening the rule of law. The SPC will take an active and constructive
role in the public debate with their own proposal for the future constitutional posi-
tion of the public prosecution service.

3 Ibid.
34 Baka v. Hungary, App.n020261/12, https://hudoc.echr.coe.int/eng#{"itemid":["0o1-115532"]}.
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6 March 2018

COMMENTS OF THE ASSOCIATION OF PROSECUTORS
OF SERBIA, THE COMMITTEE OF LAWYERS
FOR HUMAN RIGHTS AND THE BELGRADE CENTRE
FOR HUMAN RIGHTS ON THE WORKING VERSION
OF THE DRAFT AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SERBIA

Amending the Constitution in the part that refers to the judiciary represents the
obligation of the Republic of Serbia in the process of European integration and an
integral part of the Action Plan for Chapter 23, as well as one of the transitional
criteria listed in the European Union Common Position on Chapter 23.* The objec-
tive of amending the Constitution is to align it with the recommendations of the
Venice Commission and the European standards. One of the requirements is that
the related consultation process be inclusive.

The National Assembly of the Republic of Serbia has adopted the National Strat-
egy for Judicial Reform for the period 2013-2018, as a continuation of the reform
activities set out in the National Judicial Reform Strategy for the period 2006-2011,
in which the following was stipulated on page 7: “Certain solutions laid down in this
Strategy call for amendments to the Constitution. They include the following: ex-
clusion of the National Assembly from the process of appointment of court presi-
dents, judges, public prosecutors/deputy public prosecutors as well as members of
the High Judicial Council and the State Prosecutorial Council; changes in the com-
position of the High Judicial Council and the State Prosecutorial Council aimed at
excluding the representatives of the legislative and executive branches from mem-
bership in these bodies”

On 22 January 2018, the Ministry of Justice published the Working Version of
the Draft Amendments to the Constitution of the Republic of Serbia (hereinafter
referred to as: the Working Version) and invited interested parties to submit their
comments. The Association of Public Prosecutors and Deputy Public Prosecutors
of Serbia, the Belgrade Centre for Human Rights and the Committee of Lawyers for
Human Rights are hereby submitting their joint comments on the Working Version
of the Draft Amendments to the Constitution, in the part pertaining to the organ-
isation of the public prosecutor’s office and the holders of prosecutorial office.

' Serbia adopts new Constitutional provisions bearing in mind the Venice Commission recom-
mendations, in line with European standards and based on a wide and inclusive consultation process.
Serbia subsequently amends and implements the Laws on the Organisation of Courts, on Seats and
Territorial Jurisdiction of Courts and Public Prosecutors’ Offices, on Judges, on the Public Prosecutor’s
Office, on the High Judicial Council and on the State Prosecutorial Council, as well as the Law on Ju-
dicial Academy.
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The working version of the draft amendments represents a step backward in re-
lation to the expectation that it would serve to establish a depoliticised and account-
able judiciary. If the working version does not undergo significant changes, the op-
portunity to depolitise the judiciary will be missed, and what will occur instead is
the relocation of political influence and its concentration. Instead of modernising
the prosecutor’s office in line with European tendencies, all the solutions that ensure
the control of superiors and politics have been retained.

The enactment of the Constitutional Law on the Implementation of the Consti-
tution of the Republic of Serbia is also envisaged, for the purpose of implementing
the amendments that will enter into force on the day of promulgation. Given our
bad experiences with the previous Constitutional Law, which served as grounds to
conduct a re-election, we are of the opinion that it is necessary to present the draft
version of the Constitutional Law together with the draft version of the amend-
ments to the Constitution, to allow for a for a single working debate.

Given our experiences with the adoption of the 2006 Constitution and the Con-
stitutional Law that prescribed a re-election of all judges and public prosecutors, we
are of the opinion that the amendments to the Constitution i.e. the Constitutional
Law could lead to the termination of office of the elected members of the High Ju-
dicial Council and the State Prosecutorial Council, and to the possibility of a new
re-election of judges and public prosecutors. Therefore, we would like to point to
the standards and decisions of the European Court of Human Rights concerning
the shortening of bodies’ terms of office due to changes in the organisation of the
judiciary. In the case of Baka v. Hungary,* the European Court of Human Rights
took the view that the shortening of the term of office of the President of the highest
court in Hungary (Kuaria) was causally connected with his criticism of the an-
nounced judicial reform. The Court also considered the justification of interference,
and found that the early termination of office could not have been aimed at preserv-
ing the independence of the judiciary, “but the exact opposite”. The Court therefore
concluded that the interference of the Hungarian authorities was not based on a
legitimate objective. In addition, the decision pointed out that the criticisms of the
legislative reforms presented by Baka were of a professional nature, and that they
referred to an issue of public interest.> The European Court of Human Rights was of

* European Court of Human Rights, Grand Chamber, Case of Baka v. Hungary (Application No.
20261/12), https://hudoc,echr,coe,int/eng#{“itemid”:[“001-115532”]}, (4 March 2018). The President of
the Hungarian Supreme Court ceased to hold office prior to the expiry of its term exclusively as a result
of the amendments to the constitutional provisions regulating the organisation of judicial bodies and
the requirements for the election of the President of the highest court in Hungary. The applicant was
deprived of the right to access the court, since his term of office was terminated due to a constitutional
reform that did not foresee the possibility of challenging the decision on the termination of office be-
fore the Constitutional Court.

3 Namely, Baka had expressed his views on the “constitutional and legislative reforms of the judicial
system, independence and immunity of judges, and on lowering the time limit imposed for the exer-
cise of judicial office”. In view of the above, “the Court [had found] that the early termination of the
applicant’s office as President of the Supreme Court was contrary to the principle of preserving the
independence of the judiciary. Termination of judicial office under such circumstances discourages
other judges and court presidents from presenting their views on legislative reforms pertaining to the
independence of the judiciary”
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the opinion that reforming the Constitution and changing constitutional categories
did not, in and of itself, constitute a justifiable reason for putting an end to the regu-
lar system of protection of acquired rights. Such a message from the European
Court of Human Rights will have far-reaching consequences on all future reforms,
as it imposes a requirement for the states to clearly present justified interests when
infringing upon acquired rights.

Amendment II supersedes Article 105 of the Constitution of the Republic of
Serbia. Its last paragraph prescribes a three-fifths majority in the process of election
of the Supreme Public Prosecutor, members of the High Prosecutorial Council and
members of the High Judicial Council. The assumption is that the objective of this
solution is to achieve a wider social consensus in the decision-making process.
However, the above represents only an illusion of consensus, because if the above
described election is not possible, the required majority is reduced to a level that is
just slightly above the simple majority. On the other hand, dismissal requires only a
little above one half of the votes. It is illogical that election requires one type of ma-
jority vote, while dismissal requires another, considerably smaller.

We suggest that Amendment II be changed to stipulate that the Supreme Public
Prosecutor shall not be elected by the National Assembly, but by the High Prosecu-
torial Council. The suggestion is in line with the “Report on the European Stan-
dards as Regards the Independence of the Judicial System: Part II - the Prosecu-
tion Service”, which was adopted at the 85" Plenary Session of the Venice Commis-
sion and in which it is stated that it would be “ideal” if prosecutors were appointed by
an independent body with “democratic legitimacy” such as the “prosecutorial council”
or a ‘committee of higher level prosecutors”.* Therefore, the Venice Commission is un-
ambiguously of the opinion that the election of all public prosecutors, regardless of
their position and role within the system, should be entrusted to a body whose major-
ity is made up of the representatives of prosecutors.

Amendment XIV supersedes Article 156 of the Constitution of the Republic of
Serbia. However, it includes the “historical” definition of the public prosecutor’s of-
fice that does not define either its legal nature or its relationship with other state
bodies. The public prosecutor’s office remains only a body that is autonomous,
without guarantees of independence in relation to legislative and executive powers,
i.e. political influence. In a society with no developed tradition of the rule of law and
division of power, and no tradition of having an independent judiciary, political
influence on the public prosecutor’s office is a socially acceptable phenomenon.

That is precisely why constitutional provisions should establish additional guar-
antees for the functioning of the public prosecutor’s office free of external influenc-

+ European Commission for Democracy through Law (Venice Commission) Report on the Euro-
pean Standards as Regards the Independence of the Judicial System: Part II - the Prosecution Service,
adopted by the Venice Commission at its 85™ plenary session (Venice, 17-18 December 2010), Study No.
494/2008, based on comments by Mr James HAMILTON (Substitute Member, Ireland), Mr Jorgen
Steen SORENSEN (Member, Denmark) and Ms Hanna SUCHOCKA (Member, Poland), Strasbourg,
2011, p. 10. Www.venice.coe.int (3 March 2018).
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es. This is the reason why the public prosecutor’s office should be re-defined into a
functionally independent body, and public prosecutors and deputy public prosecu-
tors into holders of prosecutorial powers independent in the exercise of their duties.

The only positive novelty envisages the public prosecutor’s office as protector of
human rights and constitutional freedoms. We believe that introduction into the
Constitution of the obligation of the public prosecutor’s office to protect human
rights and freedoms is useful, precisely because of the cases when human rights and
freedoms have been violated precisely by the public prosecutor’s office.

We believe that the Constitution should contain a “functional definition” of the
public prosecutor’s office. In this respect, it is necessary to define the position of the
public prosecution within the system of state governance (independent state body)
as well as its predominant jurisdiction (judicial state body).

Explicit constitutional regulation of the independence of the public prosecution
in relation to the executive and legislative powers is necessary in view of the new
definition of the public prosecutor’s office as an authority outside the system of leg-
islative and executive powers. The fact that the public prosecutor’s office exercises
its competencies predominantly in the courts, and that only the courts can influ-
ence actions of the state prosecutor’s office, determines the fundamental nature of
the public prosecutor’s office as a body that is part of the judicial system.

The exercise of the competencies of the public prosecutor’s office would be abso-
lutely impossible if the public prosecutor’s office were to be under the supervision
of the executive or other authorities, since the exercise of a public interest function
should not be confused with the protection of the interests of the current Govern-
ment or a political party.

Also, the fact that there is a clear intent to apply the accusatory system in crimi-
nal proceedings, and that the public prosecutor’s office in Serbia has numerous
competencies that resemble those of the courts (deferment of prosecution, plea bar-
gaining, etc.), particularly justifies the need to define the prosecution as a judicial
authority. The decisions of the public prosecutor’s office i.e. public prosecutors di-
rectly affect the exercise and protection of human rights, without the possibility of
their being reviewed by a court, which is why in many cases public prosecutors
perform a judicial function, and thus, in accordance with Article 6 of the European
Convention for the Protection of Human Rights, the prosecution must enjoy the
guarantee of independence. Otherwise, there would be a systematic violation of the
citizens’ rights to a fair trial.

Although countries of the European Union apply different models of public
prosecution, in the above quoted “Report on the European Standards as Regards
the Independence of the Judicial System: Part II - the Prosecution Service” the
Venice Commission suggests that there is a widespread tendency of establishing
public prosecutor’s offices as independent authorities. The Venice Commission was
of a similar view when it expressed its opinion on the amendments to the Law on
Public Prosecution.s

5 CDL-AD(2013)006, Opinion on the Draft Amendments to the Law on the Public Prosecution of
Serbia, section 20.
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Therefore, we suggest that the proposed Amendment be amended to read:

“1. The public prosecutor’s office is a unique, autonomous, and in the exercise of its
competencies independent judicial state body that prosecutes perpetrators of criminal
and other punishable offences, protects constitutionality and legality, human rights
and civil liberties.

2. The public prosecutor’s office shall exercise its competencies based on the Consti-
tution, laws, ratified international treaties and generally accepted rules of interna-
tional law.

3. In exercising its competencies, the public prosecutor’s office shall use all the re-
sources provided to it by law.

4. In exercising its powers, the public prosecutor’s office shall be independent from
the executive and legislative branches of power.

5. Independence in the exercise of competencies and the autonomy of the public
prosecutor’s office, as well as other issues concerning the organisation and the opera-
tion of the public prosecutor’s offices, shall be governed by the law that is adopted and
amended by a two-thirds majority.

6. As regards personal status and financial position, public prosecutors shall be
considered equal to judges.”

Amendment XV supersedes Article 158 of the Constitution of the Republic of
Serbia. However, the Working Version retains the obsolete Soviet model of rigid
hierarchy, which is not appropriate for countering corruption. On the other hand,
such a system, in which those on a lower level rely on the responsibility of those that
are hierarchically higher, and the highest positioned person relies on politics, is in-
adequate for the development of values of integrity as one of the European stan-
dards in the judiciary.

Paragraph 3 of Amendment XV of the Working Version preserves the concept of
deputy public prosecutors, even though they represent a relic of the Soviet system
which has been abolished in most Eastern European countries. This relic corre-
sponds to a hierarchical arrangement in which deputy public prosecutors are the
executors of the orders of the prosecutor. When the independence of deputy public
prosecutors is abolished, these holders of judicial function become nothing but
mere officers. A public prosecutor’s office so imagined will not be able to deliver in
the fight against corruption, nor will it be able to respond to the European standards
for integrity strengthening.

We believe that it is necessary to change the title of holders of prosecutorial of-
fice. Consequently, current deputy public prosecutors should be called public pros-
ecutors, and current public prosecutors should be called chief public prosecutors.
In prosecutor’s offices organised in this manner, chief public prosecutors would
manage the work, represent the prosecutor’s office and have hierarchical powers
without being the sole proprietors of the prosecutorial title. A changed model would
imply that chief public prosecutor would be elected from the rank of public prose-
cutors, and that after the expiry of his/her mandate s/he would continue his/her
duty as public prosecutor in the prosecutor’s office from which s/he was elected.

We suggest that Amendment XV be amended to read:

“1. The Supreme Public Prosecutor shall head the Supreme Public Prosecutor’s Office.
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2. The Supreme Public Prosecutor may issue mandatory instructions to all public
prosecutors in accordance with the law.

3. The Supreme Public Prosecutor shall be responsible for the work of the Public
Prosecutor’s Office and his/her work to the High Prosecutorial Council.

4. Chief public prosecutors shall be responsible for the work of the public prosecu-
tor’s office and their work to the directly superior chief public prosecutor.

5. Public prosecutors shall be responsible for their work to the chief public prosecutor.”

Amendment XVI refers to public prosecutors and deputy public prosecutors,
and supersedes Article 159 of the Constitution. This Amendment fails to provide a
clear distinction between exercising the competencies and performing the duties of
a public prosecutor. In paragraph 2 of the working version of the draft amendment,
a deputy public prosecutor is defined as just someone who is replacing a public
prosecutor, that is, acting on his/her behalf, and not as the holder of prosecutorial
office. This solution envisages that office of a deputy public prosecutor is derived
from that of a public prosecutor. Also, paragraph 2 prescribes a sort of absolute
professional subordination of the deputy to the public prosecutor, since it intro-
duces the obligation of the deputy to act upon the instructions of the public prose-
cutor. Such a solution is in contravention of item 10 of Recommendation 19 of the
Committee of Ministers to Member States on the Role of Public Prosecution in the
Criminal Justice System, which provides that there must be an adequate internal
procedure whereby a prosecutor who believes that the instruction is either illegal or
runs counter to his or her conscience may be replaced in a given case. A similar
position is also cited in the 2016 Rule of Law Checklist of the Venice Commission.°

We suggest that Amendment XVI be amended to read:

“1. Chief public prosecutor shall head the public prosecutor’s office.

2. The competencies of the public prosecutor’s office shall be exercised by public
prosecutors.

3. Chief public prosecutor shall be independent in the exercise of duties of public
prosecutor.

4. Chief public prosecutor may issue mandatory instructions to public prosecutors
from the public prosecutor’s office s/he is heading, as well as to any directly subordi-
nated public prosecutors.

5. Independence of a public prosecutor in the exercise of duties of public prosecutor
shall be limited by the mandatory instructions of the chief public prosecutor, in accor-
dance with the law.”

Amendment XVII refers to the election of the Supreme Public Prosecutor and
public prosecutors, and supersedes Articles 158 and 159 of the Constitution of the
Republic of Serbia. As already stated in the comments concerning the Amendment
II, we are of the opinion that the election of the Supreme Public Prosecutor by the
National Assembly is not in line with the standards. The solution stipulating that
state prosecutors (i.e. chief public prosecutors) shall be elected by the High Prose-

¢ CDL-AD(2016)007, Rule of Law Checklist, sections 91 and 95 CDL-AD(2016)007.
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cutorial Council is in line with the already mentioned Recommendation 19 of the
Committee of Ministers of the Council of Europe. It is also stated in sections 35-38
of the Venice Commission’s “Report on the European Standards as Regards the In-
dependence of the Judicial System: Part IT — the Prosecution Service” that in coun-
tries where Attorney General [Supreme Public Prosecutor] is elected by the Parlia-
ment there is an obvious danger of politicising the process of appointment.

In addition, we believe that it is possible to keep the solution from the Constitu-
tion of 2006 - the six-year term of office of the Supreme Public Prosecutor and
public prosecutors (chief prosecutors), especially because of the exclusion of the
possibility of re-election.

We suggest that Amendment XVII be amended to read:

“1. The Supreme Public Prosecutor shall be elected by the High Prosecutorial Coun-
cil, by means of a vote of at least six members from the rank of public prosecutors, and
two that are not public prosecutors.

2. The term of office of the Supreme Public Prosecutor shall be six years; s/he may
not be re-elected and shall continue, after the expiry of the term of office, to perform
the duties of a public prosecutor.

3. Chief public prosecutors shall elected by the High Prosecutorial Council from
among the public prosecutors, in the manner prescribed by law.

4. The term of office of a chief public prosecutor shall be six years; s/he may not be
re-elected chief public prosecutor of the same public prosecutor’s office twice consecu-
tively and shall continue, after the expiry of the term of office, to perform the duties of
a public prosecutor.”

Amendment XVIII refers to the permanence of tenure of deputy public prose-
cutors and the transfer and temporary referral of deputy public prosecutors, super-
seding Article 159 of the Constitution of the Republic of Serbia. Paragraph 3 of
Amendment XVIII foresees training completed at the judicial training institution
as a prerequisite for the election of a deputy public prosecutor to a prosecutor’s of-
fice of the lowest instance. It follows from this provision that, in its decision-making
process, the High Prosecutorial Council is bound by the prior decision taken by the
judicial training institution, without a single guarantee of said institution’s indepen-
dence from the executive and legislative powers. This solution would make sense if
the training institution was defined as the working body of the High Judicial Coun-
cil and the High Prosecutorial Council.

Paragraph 6 of Amendment XVIII stipulates that, by the decision of the Su-
preme Public Prosecutor, a deputy public prosecutor may be transferred or tempo-
rarily referred to another public prosecutor’s office against his/her will. The Vene-
tian Commission, however, had pointed out that prosecutors must be provided
with certain security guarantees, or the possibility of lodging a complaint in the
event of a transfer.’

It is unclear why the working group that drafted the Working Version decided to
include provisions on transfer and referral into the text of the constitutional amend-

7 CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Monte-
negro, section 8o.
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ments, given that these are provisions that govern the functioning of the public
prosecutor’s office that do not constitute materia constitutionis [constitutional mat-
ter]. As the drafters of the Working Version have decided to include this matter in
the amendments, it remains unclear why they failed to also include restrictions re-
garding the above referral or transfer.

We suggest that Amendment XVIII be amended to read:

“Public prosecutors shall be elected to permanent tenure by the High Prosecutorial
Council, in the manner prescribed by law.”

Amendment XIX refers to immunity and incompatibility, superseding Articles
162 and 163 of the Constitution of the Republic of Serbia. The working version of the
amendment abolishes the functional criminal immunity of public prosecutors and
deputy public prosecutors, regardless of the fact that the need for the existence of
functional immunity for actions performed in good faith and in accordance with
duties is pointed out in the Report on European Standards as Regards the Indepen-
dence of the Judiciary, sections 17, 19, 22 and 61-61.

Paragraph 2 of Amendment XIX governs incompatibility of public prosecutors’
and deputy public prosecutors’ office with the exercise of another public or private
function. Since the working group defined incompatibility quite broadly, it also
should have included international standards. Item 6 of Recommendation 19 re-
quires prosecutors to have an effective right to associatiation, assembling and free-
dom of expressing their convictions.

We suggest that Amendment XIX be amended to read:

“1. Public prosecutors may not be held accountable for the opinions expressed in the
discharge of the public prosecutors office, except in the case of a committed criminal
offence.

2. Public prosecutors may not be deprived of their liberty in the proceedings initi-
ated for a criminal offence committed in the discharge of public prosecutor’s office
without the consent of the High Prosecutorial Council.

3. Political activity of public prosecutors is prohibited.

4. The law shall prescribe other functions, types of work or private interests that are
incompatible with the public prosecutor’s office.”

Amendment XX refers to the jurisdiction of the High Prosecutorial Council
and supersedes Article 165 of the Constitution of the Republic of Serbia. The text of
Amendment XX reduces the existing guarantees, that is, the obligation of the pres-
ent State Prosecutorial Council to ensure and guarantee autonomy. According to
the working version of the text of Amendment XX, the High Prosecutorial Council
only guarantees autonomy - and only that of the public prosecutor’s offices, not that
of public prosecutors and deputy public prosecutors. Such a solution deprives pub-
lic prosecutors and deputy public prosecutors of the guarantee of autonomy, thus
abolishing any form of their personal autonomy.

In the Working Version, it is stipulated that one of the competencies of the High
Prosecutorial Council is to elect disciplinary bodies, but not to carry out disciplin-
ary proceedings. This makes it possible to remove the disciplinary proceedings
from the purview of the High Prosecutorial Council. Also, the part referring to
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budget management is not in line with the Action Plan for Chapter 23, point 1.1.4.7,
which clearly stipulates the obligation to transfer the budgetary competencies from
the Ministry of Justice to the State Prosecutorial Council.

We suggest that Amendment XX be amended to read:

“1. The High Prosecutorial Council is an autonomous body that ensures and guar-
antees the autonomy and independence of public prosecutors in accordance with the
Constitution.

2. The High Prosecutorial Council shall elect the Supreme Public Prosecutor, chief
public prosecutors and public prosecutors, decide in the procedure terminating the of-
fice of chief public prosecutors and public prosecutors in the manner provided for by
the Constitution and the law, decide on the immunity of members of the High Prosecu-
torial Council and public prosecutors, manage the budget of the public prosecutor’s
office, conduct disciplinary proceedings, draft the training programme, pass acts from
its purview, and perform other tasks as stipulated by law.”

Amendment XXI refers to the composition of the High Prosecutorial Council
and supersedes Article 164 of the Constitution of the Republic of Serbia. The work-
ing version of the text of Amendment XXI reduces the number of prosecutors -
members of the High Prosecutorial Council, in relation to the current number of
members elected from the rank of prosecutors. The current solution from the Con-
stitution of the Republic of Serbia stipulates that public prosecutors and deputy
public prosecutors shall constitute the majority of the members, i.e. that they shall
have six representatives in the State Prosecutorial Council, out of the total of 11
members. The newly presented solution represents a reduction in the achieved lev-
el of prosecutorial self-government, because it proposes that only four out of 11
members be representatives of public prosecutors or deputy public prosecutors. The
proposed solution is not in line with the opinions expressed by the Venetian Com-
mission concerning the judiciary of Bosnia and Herzegovina and Montenegro,®
stating that the majority of the members should be prosecutors elected by their
peers.

Also, the Working Version introduces a category of prominent lawyers, but fails
to define the criteria for establishing who happens to be a prominent lawyer, or the
profession or organisation s/he should be coming from. The solution from the cur-
rent Constitution of the Republic of Serbia stipulates that representatives of promi-
nent lawyers shall be elected from the rank of professors, i.e. attorneys.

In relation to the existing solution, we propose that prosecutors represent the
majority, i.e. seven out of 11 members, and that the Minister of Justice be excluded
in accordance with the National Judicial Reform Strategy for the period 2013-2018.
We propose that the Constitution provide guarantees of independence of the above
prominent lawyers, that is, incompatibility with the exercise of public offices with
the exception of judicial office, during a certain period of time prior to their election
to the High Prosecutorial Council.

¢ CDL-AD(2014)008, Opinion on the Draft Law on the High Judicial and Prosecutorial Council of
Bosnia and Herzegovina, section 45.CDL-AD(2014)042, Interim Opinion on the Draft Law on the
State Prosecution Office of Montenegro, section 38.
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Amendment XXII refers to the term of office of members of the High Prosecu-
torial Council and the President of the High Prosecutorial Council. The working
version of the text of the amendment does not provide for constitutional guarantees
of the autonomy and permanence of office of members of the High Prosecutorial
Council. We are of the opinion that it is also necessary to list the legal grounds for
their dismissal.

Another controversial provision stipulates that the Supreme Public Prosecutor
shall ex officio be President of the High Prosecutorial Council. In its opinions, the
Venice Commission has supported the idea of electing the President from among
the members of the Council ®

We suggest that Amendments XXI and XXII be amended to read:

“1. The High Prosecutorial Council shall have 11 members: seven public prosecu-
tors, one of which shall be the Supreme Public Prosecutot, and four distinguished and
prominent lawyers. Prominent lawyers shall be lawyers of professional and moral
integrity with at least 15 years of professional experience. Prominent lawyers may
not be elected if they had served as state officials or officials in a political party dur-
ing the period of 10 years prior to their candidacy. Other criteria for the selection of
prominent lawyers and the election procedure shall be regulated by law. (Alterna-
tively: including one lawyer, one law faculty professor, one judge and one representa-
tive of a civil society organisation dealing, inter alia, with the protection of human
rights in court proceedings).

2. Members of the High Prosecutorial Council from the rank of public prosecutors
shall be elected by direct and secret vote of all public prosecutors on the list for all levels
of public prosecutors’ offices.

3. Members of the High Prosecutorial Council that are not public prosecutors shall
be elected by the National Assembly, by a qualified majority, on the proposal of an
authorised proponent in accordance with the law.

4. The term of office of the members of the High Prosecutorial Council shall be five
years.

Amendment XXIII refers to the functioning and the decision-making process
of the High Prosecutorial Council. The working version of text of the Amendment
envisages the possibility for the Minister of Justice and the Supreme Public Prosecu-
tor to institute disciplinary procedure, thereby eliminating the exclusive compe-
tence of the Disciplinary Prosecutor to initiate such procedure. This type of authori-
sation is contrary to the Opinion of the Venice Commission on the Draft Amend-
ments to the Constitutional Provisions Relating to the Judiciary of Montenegro, in
which the Commission stated that “the parity of members of the Judicial Council
who are judges and lay judges” does not apply to disciplinary proceedings “in which

® CDL-AD(2008)019, Opinion on the Draft Law on the Public Prosecutors¢ Service of Moldova,
section 62.

*© Strasbourg, 17 December 2012, Opinion No. 667/2012, CDL-AD(2012)024, European Commis-
sion for Democracy through Law (Venice Commission), Opinion on the two sets of draft amendments
to the constitutional provisions relating to the judiciary of Montenegro, adopted by the Venice Com-
mission at its 93* plenary session (Venice, 14-15 December 2012). http://venice.coe.int/webforms/
documents/default.aspx?pdftile=CDL/AD(2012)024-e (30 January 2018).
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the Minister is not allowed to vote” In the Opinion of the Venice Commiission, it is
unquestionable that the Minister of Justice should not be able to decide on the dis-
ciplinary liability of members of the public prosecutor’s office. Contrary to the in-
tent expressed in the Opinion of the Venice Commission - that the Minister should
be excluded from deciding on disciplinary offences - the Working Version of the
Draft Amendments to the Constitution of the Republic of Serbia provides the Min-
ister of Justice with the authority to initiate disciplinary proceedings.
We suggest that Amendment XXIII be deleted.

Amendment XXIV refers to the immunity of members of the High Prosecuto-
rial Council. The working version of the text of Amendment XXIV eliminates the
functional criminal immunity of members of the High Prosecutorial Council, stip-
ulating that members of the High Prosecutorial Council shall not be held account-
able for the expressed opinion and vote, unless they commit a criminal offence
thereby. In this way, criminal immunity is abolished while immunity from misde-
meanour and civil liability remains. This solution is contrary to the numerous opin-
ions of the Venice Commission mentioned in the comments relating to Amend-
ment XIX."

We propose that Amendment XXIV be amended to read:

“1. A member of the High Prosecutorial Council shall enjoy immunity as a public
prosecutor.

2. The High Prosecutorial Council shall decide on the immunity of the members of
the High Prosecutorial Councill.

3. Members of the High Prosecutorial Council may not be deprived of their liberty
in the proceedings instituted for a criminal offence they have committed in the capac-
ity of members of the High Prosecutorial Council without the approval of the Council.”

Belgrade, 6 March 2018

» “Itis also contrary to the Opinion on the two sets of draft amendments to the constitutional pro-
visions relating to the judiciary of Montenegro, in which it is clearly stated that a prosecutor should
enjoy a strictly limited functional immunity”
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The Judges’ Association of Serbia

COMMENTS ON
THE WORKING DRAFT OF AMENDMENTS TO
THE CONSTITUTION OF THE REPUBLIC OF SERBIA,
WITH STATEMENTS OF JUSTIFICATION
(REFERENCING OPINIONS OF THE VENICE COMMISSION)
INSOFAR IT PERTAINS TO THE JUDICIARY

I Introduction

Any constitutional reform requires a particularly pressing need within society
for altering constitutional provisions governing particular issues, most crucially the
functional and territorial organisation of government. It was not professional as-
sociations of judges and prosecutors that called for amendments to provisions of
the Constitution of Serbia (‘the Constitution’) that regulate the judiciary: rather, it
was the Government itself that identified the need to modify the Constitution in
this regard as early as 2013, in the National Judicial Reform Strategy. The stated aim
of this effort was to enhance judicial independence by eliminating the influence of
the legislative and executive power on the appointment and dismissal of judges and
court presidents, public prosecutors and deputy public prosecutors, and appointed
members of the High Judicial Council and the State Prosecutorial Council.

The current Constitution envisages that a motion to amend it may be made by a
‘petitioner with standing’ (at least one-third of all Members of Parliament; the Pres-
ident of the Republic; the Government; or 150,000 registered voters); a two-thirds
majority in the National Assembly is required to adopt proposed constitutional
changes and draft and consider any enactment amending the Constitution. In con-
travention of this procedure, in mid-2017, the Ministry of Justice (‘the Ministry’)
began what it termed ‘consultations’ with professional associations of judges and
prosecutors and other civil society organisations, which it invited to submit their
views regarding possible constitutional arrangements. The publication of the Work-
ing Draft of Amendments to the Constitution of the Republic of Serbia' (‘Draft
Amendments’) in late January of 2018 re-ignited debate about changes to the Con-
stitution’s provisions governing the judiciary.

Any constitutional reform interferes with the established legal order; changes to
the Constitution call for formidable procedural effort; and amendment of constitu-
tional provisions defining the nature and extent of government also require public
approval in a referendum. It is, therefore, pertinent to ask whether strengthening

! Available online from the Serbian Ministry of Justice [in Serbian]; accessed on 4 February 2018.



Chapter III 161

judicial independence requires changes to the Constitution at this time to, or
whether this goal could more easily be achieved by only enacting appropriate legis-
lation. The Judges” Association of Serbia has consistently demonstrated that current
constitutional provisions were capable of yielding better results provided that ro-
bust laws are adopted. Independence is not gained solely by being proclaimed in the
Constitution. This is evidenced by the fact that only 52% of judges in Serbia con-
sider themselves independent, although their permanence of tenure is guaranteed
by the Constitution.” Judges are convinced that greater independence could also be
ensured under the existing constitutional framework provided there was the politi-
cal will to do so. Legislation governing the status of judges and operation of courts
intrudes upon the independence of judges and courts more than is permitted in the
Constitution. Court presidents are given excessively broad powers, even benefiting
from a separate set of retirement rules (they are able to remain in post until their
term of office as court presidents expires, even after attaining retirement age). The
Minister of Justice has been given responsibility for enacting the Court Rules of
Procedure (a key document regulating the judiciary), determining criteria that gov-
ern staff numbers, and deciding on the procedure for admission of judicial assis-
tants. Of particular concern is the ability of the executive to nominate representa-
tives to the Board of Directors of the Judicial Academy and exert direct, institu-
tional, and actual influence on the Academy. Addressing these issues and enhancing
judicial independence need not wait for amendments to the Constitution. For in-
stance, instead of the Minister of Justice being in control of the Court Rules of Pro-
cedure, the President of the Supreme Court of Cassation could be made responsible
for their enactment, following consultations with all of the Court’s judges. In addi-
tion, the duties currently performed by court presidents could be entrusted to a
collective body composed of the court’s president and a number of judges delegated
by their peers at the same court, etc. Experience has, however, shown that in many
countries even the best institutional arrangements will not work without the good will
of those responsible for implementing and executing them. As such, the implementa-
tion of existing standards is therefore at least as important as the identification of new
standards needed.

If the Constitution is to be amended, this effort ought to be approached anew,
systemically and thoroughly, based on clear and publicly stated objectives, and in
compliance with the Constitution itself.

Since the Republic of Serbia has made the strategic commitment to joining the
European Union and has consequently taken on a multitude of obligations and set
time limits for taking the appropriate action, this document will deal with accession
to the European Union and the Venice Commission to the extent necessary and in
proportion to the Ministry’s references to these issues.

2 Strengthening Judicial Integrity and Independence in Serbia, Drustvo sudija Srbije, Beograd 2017,
p- 91

3 Venice Commission, Report on the Independence of the Judicial System Part I: The Indepen-
dence of Judges, CDL-AD(2010)004, Study No. 494/2008 of 16 March 2010, Paragraph 10.
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IT Comments on the Introductory Remarks of the Draft Amendments

The Draft Amendments were published by the Serbian Ministry of Justice (‘the
Ministry’) on 22 January 2018 on its web site. The Introductory Remarks of this
document claim that the Ministry developed the amendments in accordance with
commitments undertaken by the Republic of Serbia through the adoption of the
Action Plan for the Chapter 23, as well as that °[...] during the drafting process, the
Ministry was guided primarily by standards defined by the Venice Commission in its
opinions and other relevant documents as well as written proposals received within a
consultative process conducted by the Ministry in cooperation with the Office for Co-
operation with Civil Society conducted in the period May-November 2017. The working
text is defined with the preliminary assistance of the CoE expert Mr. James Hamilton.’
The Ministry also states that [i/n order to facilitate understanding of the proposed
solutions, an overview of some of the most important positions of the Venice Commis-
sion in relation to subject matter (together with the precise references) has been pro-
vided beneath the text of the amendments (or thematic related groups of amendments)
that bring significant and substantive changes in relation to the current Constitution.’

We will here clarify a number of claims advanced by the Ministry: 1) that it de-
veloped the amendments in accordance with commitments undertaken by Serbia
in the Chapter 23 Action Plan; 2) that the Venice Commission of the Council of
Europe (CoE) sets European standards; 3) that in drafting the amendments the
Ministry was guided by the written proposals received as part of a consultative pro-
cess conducted by the Ministry in co-operation with the Office for Co-operation
with Civil Society from July to November 2017; and 4) that the amendments were
drafted in collaboration with CoE Expert James Hamilton; and 5) that the Draft
Amendments constituted the starting point for public debate on amending the Con-
stitution of the Republic Serbia, planned for February and March 2018, after which
the amendments were to be submitted to the Venice Commission for comments.

1. The assertion that the Draft Amendments comply with Serbia’s commitments
under the Chapter 23 Action Plan is correct insofar the government has undertaken
to amend the Constitution. Commitments to this effect were undertaken by both
Parliament, with the adoption of the National Judicial Reform Strategy* (‘the Na-
tional Strategy’) and Government, which enacted the Action Plan to Implement the
National Judicial Reform Strategy® and the Chapter 23 Action Plan.® In each of these

4 National Judicial Reform Strategy, 2013-2018, Official Gazette of the Republic of Serbia, No. 57/13
of 3 July 2013. Professional associations of judges and prosecutors left the Drafting Group [Serbian]
tasked with developing the Strategy, since their demands to establish responsibility for breaches of law
in the re-appointment of judges and prosecutors and subsequent review of this process. Another
demand ignored by the authorities was to call elections for judge and prosecutor members of the High
Judicial Council and State Prosecutorial Council.

5 Action Plan to Implement the National Judicial Reform Strategy, 2013-2018, Official Gazette of the
Republic of Serbia, Nos. 71/13 and 55/14; Conclusion Endorsing the Revised Action Plan to Implement
the National Judicial Reform Strategy, 2013-2018, Official Gazette of the Republic of Serbia, No. 106/16
of 29 December 2016.

¢ The European Opinion positively evaluated the final draft of the Chapter 23 Action Plan on 25
September 2015. The Action Plan was enacted by the post-election caretaker government on 27 April
2016. The Action Plan was never published in the Official Gazette.
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documents the authorities linked reform of the judiciary with European integra-
tion, which is why attention ought to be paid to European Union (EU) law - the ac-
quis communautaire — and CoE recommendations and standards that call for the
participation of all relevant stakeholders, including professional associations of
judges and prosecutors, as well as the civil society, in this reform. These guidelines
also mandate removing the responsibility of Parliament for appointing court presi-
dents, judges, prosecutors and deputy prosecutors, and members of the High Judicial
Council (HJC) and State Prosecutorial Council (SPC) and altering the make-up of the
HJC and the SPC to exclude representatives of the legislative and executive power; as
well as envisaging attendance of the Judicial Academy as a precondition for initial ap-
pointment as judge or prosecutor.

However, the arrangements contained in the Draft Amendments in effect com-
pletely re-organise the judiciary. They significantly exceed the scope of changes
planned in the documents cited above, including the Chapter 23 Action Plan. In
addition, in implementing these provisions the state is not complying with the com-
mitment it undertook to de-politicise the judiciary and strengthen its indepen-
dence. This will be dealt with in greater detail below in the section devoted to the
content of the proposed amendments.

2. In response to the assertion that the Draft Amendments comply with ‘stan-
dards defined by the Venice Commission, one ought to be clear as to what the Ven-
ice Commission is and how it operates. The Venice Commission is an advisory
body of the Council of Europe,” and all 47 member states of the CoE are represented
on it. Each member state has one representative and one or two deputy representa-
tives on the Venice Commission. These are usually high-ranking judges, sitting or
former judges of constitutional courts, or law professors; nonetheless, some states
(six at present) are represented by political appointees,® mainly cabinet ministers.
Serbia is the only country represented on the Venice Commission by an Assistant
Minister. The role of the Venice Commission is to provide legal advice to its mem-
ber states and, in particular, to help states wishing to bring their legal and institu-
tional structures into line with European standards and international experience in
the fields of democracy, human rights and the rule of law. It also helps to ensure the
dissemination and consolidation of a common constitutional heritage. It goes with-
out saying that this support is primarily intended for countries generally and eu-
phemistically termed ‘countries in transition’ or ‘emerging democracies.

It is not the primary task of the Venice Commission to set European standards,
contrary to the claim made in the Introductory Remarks. Rather, the Commission,
when (as a rule) asked to do so by a member state, gives its opinion on the extent to

7 The European Commission for Democracy through Law, better known as the Venice Commis-
sion, was established in 1990 by 18 member states of the Council of Europe; it now numbers 61 nations.
Plenary sessions of the Commission, held three to four times per year (in March, June, October, and
December) are also attended by representatives of the European Commission and the OSCE.

8 Kyrgyzstan is represented by a member of parliament, whilst Moldova, Montenegro, Romania,
and Tunisia are represented by cabinet ministers. Since mid-2017, the Commission’s member for Serbia
has been Cedomir Backovi¢, Assistant Minister of Justice; his deputy is Dr Vladan Petrov, a professor
of constitutional law.
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which that state’s constitution (or major systemic law) is aligned with European (or
international) legal standards, given the experiences of other nations and the com-
prehensive nature of legal standards contained in documents enacted by other bod-
ies of the CoE, EU, and United Nations (UN). Key European standards for the judi-
ciary are set out in individual rulings of the European Court of Human Rights (EC-
tHR), recommendations of the CoE Committee of Ministers, the highest ‘binding’
form of the CoE’s so-called soft legislation, and in particular Recommendation
CM/Rec(2010)12, Judges: independence, efficiency and responsibilities. Another
key document of the CoE is the 1998 European Charter on the statute for judges.
Finally, standards are also set out in the opinions of dedicated CoE advisory bodies,
such as the Consultative Council of European Judges (CCJE) and the Consultative
Council of European Prosecutors (CCPE), especially the CCJE’s Opinion No 1
(2001) on standards concerning the independence of the judiciary and the irremov-
ability of judges. European standards® applicable to the judiciary are contained in a
number of documents released by several EU bodies (in particular the European
Network of Councils for the Judiciary), as well as in UN enactments (Basic Princi-
ples on the Independence of the Judiciary, 1985; Bangalore Principles of Judicial
Conduct, 2006).

Nevertheless, in the Draft Amendments the Ministry invokes only documents of
the Venice Commiission, in particular its March 2007 report Judicial Appointments
CDL-AD (2007)028," and in doing so creates the misleading impression that judi-
cial standards are set out exclusively or primarily by the Venice Commission. The
Ministry ignores the fact that in its 2007 report the Venice Commission mostly re-
fers to standards defined by the entities cited above in their documents referenced
herein. The Ministry also seems to disregard the fact that the Venice Commission
produced its 2007 report as a contribution to deliberations of the CCJE that led to
the adoption of its Opinion No. 10, as stated in the report’s opening sentence. For
one to properly interpret European standards, one ought also to understand how

° In addition to the European Convention for the Protection of Human Rights and Fundamental
Freedoms and case law of the ECtHR, the European Union also takes into account Recommendation
of the Commiittee of Ministers of the Council of Europe CM/REC(2010)12, Judges: independence, ef-
ficiency and responsibilities; the Magna Carta of Judges; a number of opinions of the CCJE and the
CCPE; reports of the Venice Commission on judicial appointments (2007) and judicial independence
(2010) that constitute compilations of European standards; the European Charter on the statute for
judges; the Basic Principles on the Independence of the Judiciary; the Bangalore Principles of Judicial
Conduct; and a number of documents released by the European Network of Councils for the Judiciary:
- European Network of Councils for the Judiciary (ENCJ), Development of minimum judicial standards
I - V (appointment, evaluation, independence, disciplinary proceedings etc.)
encj.eu/images/stories/pdf/workinggroups/encj_distillation_report_2004_2017.pdf
encj.eu/images/stories/pdf/workinggroups/encj_report_project_team_minimum_standards.pdf
encj.eu/images/stories/pdf/GA/Dublin/final_report_standards_ii.pdf
encj.eu/images/stories/pdf/workinggroups/final_report_encj_project_minimum_standards_iii_
corrected_july_2014.pdf

- engcj.eu/images/stories/pdf/workinggroups/encj_report_standards_iv_allocation_of_cases_2014.pdf.

*° This opinion is available on the web site of the Venice Commission in both Serbian (venice.coe.
int/webforms/documents/?pdf=CDL-JD(2007)oo1rev-srb) and English (venice.coe.int/webforms/do-
cuments/default.aspx?pdffile=CDL-AD%282007%29028-¢).
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they were developed and how they are likely to evolve. In that regard, it should be
borne in mind that the CCJE prepared its Opinion No. 10 (2007), on the Council for
the Judiciary at the service of society," throughout 2007 and adopted it in Novem-
ber of that year, so only after the Venice Commission released its report on judicial
appointments. In its Opinion No. 10, the CCJE explains that in 2007 ‘the Committee
of Ministers of the Council of Europe entrusted the Consultative Council of European
Judges (CCJE) with the task of adopting an Opinion on the structure and role of the
High council for the judiciary or another equivalent independent body as an essential
element in a state governed by the rule of law to achieve a balance between the legisla-
ture, the executive and the judiciary’ (Paragraph 1). Nevertheless, although in devel-
oping the Opinion the CCJE considered and reviewed the Venice Commission’s
March 2007 report on judicial appointments,* Opinion No. 10 contains features
(standards) that differ from the views of this report on a number of important matters
(such as the composition of councils for the judiciary). These features (standards) are
what is actually relevant; the divergences in opinion between the CCJE and the Ven-
ice Commission ought to be reviewed carefully and understood properly.

The wide-ranging and significant Report on the Independence of the Judicial
System, Part I: The Independence of Judges,” CDL-AD(2010)004, was adopted by
the Venice Commission on 13 March 2010. The Commission here again references
documents that contain standards for the judiciary* (Paragraphs 12 to 19). In this
report, the Venice Commission cites the CCJE’s Opinion No. 1 as the most impor-

" Opinion no.10 (2007) of the Consultative Council of European Judges (CCJE) to the attention of
the Committee of Ministers of the Council of Europe on the Council for the Judiciary at the service of
society. A translation into Serbian is available on the web site of the Judges’ Association of Serbia at
sudije.rs/index.php/medjunarodni-akti/savet-evrope.html.

2 Paragraph 7 of the CCJE Opinion No. 10 states: ‘When preparing this Opinion, the CCJE examined
and duly took into account in particular:

o the acquis of the Council of Europe and in particular Recommendation No.R(94)12 of the Committee
of Ministers to member States on the independence, efficiency and role of judges, the European Charter
on the Statute for Judges of 1998 as well as Opinions No. 1, 2, 3, 4, 6 and 7 of the CCJE;

o the report on “Judicial Appointments” adopted in March 2007 by the Venice Commission during its
70™ Plenary Session, as a contribution to the work of the CCJE;

o the replies by 40 delegations to a questionnaire concerning the Council for the Judiciary adopted by the
CCJE during its 7" plenary meeting (8-10 November 2006);

o the reports prepared by the specialists of the CCJE, Ms Martine VALDES-BOULOUQUE (France) on
the current situation in the Council of Europe member States where there is a High Council for the
Judiciary or another equivalent independent body and Lord Justice THOMAS (United Kingdom) on
the current situation in states where such a body does not exist;

o the contributions of participants in the 3rd European Conference of Judges on the theme of "Which
Council for justice?", organised by the Council of Europe in co-operation with the European Network
of Councils for the Judiciary (ENC]), the Italian High Council for the Judiciary and the Ministry of
Justice (Rome, 26-27 March 2007).

» The Judges' Association has commissioned a translation of this report into Serbian, which may
be found at sudije.rs/index.php/medjunarodni-akti/savet-evrope.html.

4 The first paragraph of this report explains how it was brought about and what the Commission’s
task was: ‘By letter of 11 July 2008, the Chairperson of the Committee on Legal Affairs and Human Rights
of the Parliamentary Assembly requested the Venice Commission to give an opinion on “European stan-
dards as regards the independence of the judicial system”. The Committee is “interested both in a presenta-
tion of the existing acquis and in proposals for its further development, on the basis of a comparative
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tant set of standards, and states that its contribution follows the structure of the
CCJE document. As the Commission goes on to say that Recommendation (94)12
of the Committee of Ministers on the Independence, Efficiency and Role of Judges
is ‘currently under review’ and expresses hope ‘that the present report will be useful
in the context of this review’ (Paragraph 14), it is clear that the Venice Commission
developed both its 2010 and 2007 reports for a particular purpose: to contribute to
the adoption of the revised Recommendation (94)12 and Recommendation CM/
Rec(2010)12, Judges: independence, efficiency and responsibilities. And yet in its
Draft Amendments the Serbian Ministry never cites the CCJE Opinion No. 1, Rec-
ommendation (2010)12, or the 2010 report of the Venice Commission.

The 2007 report, as has already been established, was prepared for a particular
purpose. In addition to it, in its justification of the Draft Amendments, the Ministry
references a number of additional opinions of the Venice Commission on legisla-
tion of Georgia (CDL-AD(2014)031)%, Armenia (CDL-AD(2017)019)*, Albania (by
referencing CDL-INF(1998)009 pertaining to Albania in Footnotes 10, 12 and 20 of
Paragraphs 25, 29 and 34 of the 2007 CDL-JD(2007)001), 7 and three opinions in
connection with Montenegro (CDL-AD(2007)047"® CDL-AD(2011)010,° and
CDL-AD(2012)24).” Interestingly, the Ministry did not reference any of the opin-
ions adopted by the Venice Commission on numerous occasions in connection
with Serbian legislation governing the judiciary, not least its Opinion No. 405/2006
of 19 March 2007 on the Constitution of Serbia (CDL-AD(2007)004), as well as
Opinions No. 464/2007 of 19 March 2007 on the Draft Law on the High Judicial
Council (CDL-AD(2008)006) and the Draft Laws on Judges and on the Organisa-
tion of Courts (CDL-AD(2008)007), No. 709/2012 of 11 March 2013 on Draft
Amendments to Laws on the Judiciary (CDL-AD(2013)005) and the Draft Amend-
ments to the Law on the Public Prosecution (CDL-AD(2013)006), No. 776/14 of 13
October 2014 on the Draft Amendments to the Law on the High Judicial Council
(CDL-AD(2014)028), and No. 777/14 of 13 October 2014 on the Draft Amendments
to the Law on the State Prosecutorial Council (CDL-AD(2014)029).

Although the Ministry references European standards, it ignores the fact that
European (or indeed international) legal standards are nothing other than rules of
logical and rational behaviour arrived at through long-standing democratic prac-
tice, and that they are the shared legal heritage of all democratic nations. These rules

5 Joint Opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the
Directorate General of Human Rights and Rule of Law (DGI) of the Council of Europe on the Draft
Law on Amendments to the Organic Law on General Courts of Georgia, adopted on 11 October 2014.

' Opinion on the Draft Judicial Code of Armenia adopted by the Venice Commission on 7 October
2017.

7 Opinion on Recent Amendments to the Law on Major Constitutional provisions of the Republic
of Albania, CDL-INF(1998)009.

¥ Opinion on the Constitution of Montenegro of 20 December 2007.

¥ Opinion on the draft amendments to the Constitution of Montenegro, as well as on the draft
amendments to the law on courts, the law on the state prosecutor’s office and the law on the judicial
council of Montenegro adopted by the Venice Commission on 17 June 2011.

> Opinion on two Sets of draft Amendments to the Constitutional Provisions relating to the
Judiciary of Montenegro adopted on 17 December 2012.
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are applicable in every state wishing to improve its judiciary, on condition that the
state in question truly has the political will to improve judicial independence and
the rule of law. At any rate, these standards are not some miraculous patterns that
only need to be copied for one to achieve all of one’s declared objectives. Every
country that endeavours to apply the body of law developed by democratic coun-
tries, Serbian included, should first and foremost look out for its traditions and its
abilities, and, using these as its starting points and mindful of the essence of the
standards in question, create its own rules of good conduct and so put into effect
international standards and make them applicable and successful for its own pur-
poses. Therefore, European (or international) standards are not idols whose very
names must be worshipped by ‘emerging democracies’; these nations should also
avoid blindly trusting anyone who cites these norms to justify the validity his own
proposals. If one is aware of the numerous relevant documents adopted by the mul-
titude of bodies of the CoE and the EU that comprehensively enumerate and de-
velop judicial standards pertaining to various issues, one will understand why it is
not acceptable to have the Ministry reference only some sentences, taken out of
context, found in only some documents of the Venice Commission. Moreover, this
approach begs the question of why the Ministry has done so and what ultimate in-
tention lies behind this approach.

The claim put forth by the Ministry, that when developing the Draft Amend-
ments it was guided primarily by standards defined by the Venice Commission in
its extensive body of opinions, serves to purposely diminish, or even abuse, the
purpose, content, and importance of international and European standards for the
judiciary; this also constitutes a methodologically unsound approach to justifying
some of the provisions proposed. The impression that is being conveyed is that it is
only these provisions that comply with the standards, although the standards are in
actual fact designed to allow individual countries, with their separate legal tradi-
tions and different levels of readiness and ability to change, to establish their own
legislation that fits their social and historical environment.

Besides, merely referencing observations made in documents of the Venice
Commission does not imply justification of the proposed changes. On the contrary:
it means only that the Venice Commission has concluded that one particular fea-
ture of the law of one particular country could be in alignment with European stan-
dards, in the context of all other requirements and given the legal system in force in
that country. It goes without saying that this does not mean that the feature in ques-
tion is the only one that complies with the standards, nor is this a guarantee that this
feature could be acceptable or workable in any other legal system, given its overall
characteristics and specificities, as well as the fact that it is by no means certain that
an arrangement which works in one country must be functional in another. Finally,
the opinion of the Venice Commission that one arrangement in one country ac-
cords with European standards does not mean that this arrangement is best, nor
does it preclude there being other solutions for the same problem that would also
accord with the standards, perhaps even more so. Different arrangements for the
same issue (such as, for instance, initial training for judges) are equally successful in
various European countries, and, as such, one ought to tread very carefully when
choosing any solution.
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During the public debates held so far, the Serbian Government has repeatedly
underlined the importance that it will attach to the opinion of the Venice Commis-
sion (VC); so, it seems appropriate to analyse the position of the VC on the topics at
issue. As it is well known, the VC, whose full name is “European Commission for
Democracy through Law”, is the Councils of Europe (CoE’s) advisory body on con-
stitutional matters. It provides legal advice to its member states, specifically to help
those who intend to “bring their legal and institutional structures into line with Eu-
ropean standards and international experience in the fields of democracy, human
rights and the rule of law.™ The members of the VC* are university professors of
public and international law, supreme and constitutional court judges, members of
national parliaments and a number of civil servants. They are designated for four
years by the member states, but act in their individual capacity.” Clearly, the
opinion of the VC, authoritative as it might be, is not the opinion of the CoE and it
has a mere consultative value. The position of the VC on the composition of a Judi-
cial Council (JC) can be summarized as follows:

1. in order to eliminate any doubt of corporatism, the system should strike a bal-
ance between judicial independence/self-administration and accountability of
the judiciary;

2. for the same reason, disciplinary procedures against judges should be carried
out effectively and without any undue peer restraint;

3. the desired goal could be achieved through a JC with a balanced composition
between its judicial and non-judicial members;

4. in this regard, there is no compulsory standard model;

5. since the administrative activities of the judiciary should be monitored by the
other state branches of power, most statutes foresee the involvement in the JC of
the legislative and the executive;

6. obviously, the judiciary must be answerable for its actions through a fair legal
procedure;

7. there is general consensus that “the main purpose of the very existence” of a JC is
the “protection of the independence of judges by insulating them from undue
pressures from other powers of the State in matters such as the selection and ap-
pointment of judges and the exercise of disciplinary functions”;

8. consequently, the judiciary itself should elect “a substantial element or a major-
ity of the members” of the JC; however, in order to provide for democratic legiti-
macy of the council, those members should be balanced by “other members
elected by Parliament among persons with appropriate legal qualification”,

9. an overwhelming supremacy of the judicial component may raise concerns related
to the risks of ‘corporatist management”;

10. since the JC should be insulated from politics, active members of parliament
should not be part of it;

11. where legislative bodies are entitled to elect part of the members of JCs among
legal professionals, which happens frequently, a qualified majority should be re-

 http://www.venice.coe.int/ WebForms/pages/¢p=01_Presentation&lang=EN
2 Jbid.
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quired; in this way, a governmental majority would be obliged to find a compro-

mise with the opposition, which would favour a balanced and professional com-

position of the JC;

12. in order to avoid inappropriate interference by the Government, the Mo]J should
not participate in all the JC’s decisions, for example it should be excluded from
those relating to disciplinary measures;

13. it is crucial that the chair of the JC be exercised by an impartial person who is
not close to party politics; more specifically, in semi/presidential systems a bal-
anced solution could be that the chair of the council be elected by the council itself
from among its non-judicial members.*

Now, an attentive contemplation of the remarks above leads to the identification
of two crucial and potentially controversial topics: a) the concept of a balanced
composition of the JC, and b) the risks of an “overwhelming supremacy” of the ju-
dicial component of the JC. Regarding the first topic, the VC’s position differs sub-
stantially from the CoE’s one. The latter is clear: systems where at least half plus one
of the members of the JC are not judges elected by their peers or, in other words,
where judges elected by their peers are in minority, do not comply with the standard,
which requires, as a minimum, an equal number of judicial and non-judicial mem-
bers. On the contrary, the VC seems to accept a composition where members elected
by judges are just “a substantial element or a majority” of the JC. This clearly means
that a composition with judges in minority is perfectly acceptable, provided that this
minority be a “substantial element” of the council. The second topic reveals an in-
credible ambiguity. For the VC, an “overwhelming supremacy” of the judicial com-
ponent of the JC would open the door to the risk of “corporatist management” of the
judiciary. The concept of “overwhelming supremacy”, especially when referred to a
body that can deliberate only by majority vote (be it simple or qualified), is far from
being clear and is available to support any opinion. For example, bearing in mind
that the VC holds that the judiciary should elect “a substantial element or a major-
ity of the members”, would a composition of six judges against four non-judicial
members be acceptable? Would such a composition represent an unacceptable
“overwhelming supremacy” of the judicial members? In the opinion on draft
amendments to the constitutional provisions relating to the judiciary of Montene-
gro, the VC took a clear stand. According to the amendments, the Montenegrin JC
is composed by ten members: four judges elected by their peers, four “renowned
lawyers” elected by the Parliament and the State President, and two members by
right (the President of the Supreme Court and the Minister of Justice). So, in the
end there are an equal number of judicial and non-judicial members. In case of a
tie, like in the Serbian amendments, the tenure of all members of JC ceases to exist.

It seems crystal clear that the VC’s idea of a “balanced composition” of the JC is
that of a configuration where the judicial component should be in a potentially
systematic situation of being overvoted. In spite of its acknowledging that “the main
purpose of the very existence” of a JC is the “protection of the independence of judg-

% Report adopted by the Venice Commission at its 70" Plenary Session, 16-17 March 2007 CDL-
AD(2007)028.
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es by insulating them from undue pressures from other powers of the State”, the
VC suggests to achieve the balance between independence and accountability of the
judiciary through a body in which judges cannot decide ever. The necessity empha-
sized by the CoE and accepted also by the VC, to have a judicial component in the
JC shows that this presence is crucial to guarantee the independence of the judi-
ciary. The idea to reach a balanced solution not by opening the JC to the presence of
lay members, thus avoiding a cast of judges, but putting the judicial component in
situation in which it cannot decide on any issue leads to the paradox of attaching
more importance to a misunderstood concept of “balance” than to the “primary
value”, that is the independence of the judiciary. The result is a puzzling rule:
“there can be balance in the system only if those, whose independence should be
guaranteed, agree with political representatives in the body established to guar-
antee their independence! The observation regarding the qualified majority re-
quired in the parliament for the election of the lay members, does not change any-
thing as it neglects the fact that the existence of a compromise between the Govern-
ment parliamentary majority and the opposition might perhaps avoid undue influ-
ence from a certain political party or coalition, certainly not from the “political
power” as a whole, which in the experience of many countries often has a conver-
gent interest in limiting or affecting the functioning of an independent judiciary.

In conclusion, based on the arguments illustrated so far, the amendments re-
garding the composition and, above all, functioning of the Serbian HJC are far from
ensuring that the council will carry out its main task, i.e. guaranteeing the indepen-
dence of the judiciary, without any undue political interference. The viewpoint of
the VC on the issue, in spite of the undisputed general authoritativeness of this in-
stitution, lacks solid grounds and is absolutely not persuasive. While seeking for a
balanced solution, the Venice Commission ends up with a totally unbalanced
and paradoxical one. The proposed amendments being apparently in line with the
opinion of the VC are affected by the same decisive flaws.

Anyhow, the ‘attractiveness’ or workability of a particular arrangement in any
state must not in and of themselves be the decisive factors in choosing that arrange-
ment for Serbia. Our legal tradition, financing options, and capacities of the would-
be reformers should all inform this choice. The guiding principle in selecting a par-
ticular arrangement should be its suitability for implementation, and this depends
on the extent, number, cost, and duration of the measures required, number and
capacity of the stakeholders, and whether the solution lends itself to gradual and
harmonised introduction.

It is especially unacceptable to abandon a number of Serbia’s home-grown ar-
rangements that are eminently congruent with both European standards and the
Serbian legal tradition, as well as to reduce the extent of current safeguards of judi-
cial independence. All Constitutions of the modern Serbian state, from the 19th
century onwards, have prohibited any influence on judges. For instance, the 1835
Sretenje Constitution stated that ‘in rendering his judgment a judge shall not depend
on anyone in Serbia save the Law of Serbia; no greater or lesser authority of Serbia
shall have any right to deter him from doing so, or command him to render judgment
otherwise than as set forth by laws’ (Article 80). Even the Ottoman Sultan’s 1838 hatt-
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i sharif, an edict promulgated for a Serbia that was still a vassal principality of the
Ottoman Empire, stated that ‘no officer of the Principality, whether he be civil or
military, senior or junior, may interfere with the operations of the aforementioned
three courts, but may only be summoned to execute their judgments’ (Article 44). As
early as 1349, the Code of Emperor Dusan stipulated that ‘all judges should pass
judgment justly, as ordained in the code, and should not pass judgment in fear of my
Imperial authority’ (Article 172); it is highly worrying to see the Draft Amendments
turn the clock back on centuries of tradition to omit Article 149.2 of the current
Constitution of Serbia, which prohibits any influence on a judge in the exercise of
their office.

3. No arguments are provided for the Ministry’s assertion that in developing the
amendments it relied on ‘written proposals received within a consultative process
conducted by the Ministry in cooperation with the Office for Cooperation with Civil
Society conducted in the period May-November 2017. This claim is untrue and is
made by the Ministry to lend legitimacy to efforts undertaken to date to amend the
Constitution.

To give the reader some context about how the constitutional amendments were
developed, as mandated by the National Strategy (especially given the Ministry’s
insistence on the continuity of this process), it may be useful to briefly describe this
effort. On 25 August 2013 the Government created the Commission to Implement
the National Strategy,* which, on 19 November 2013, appointed an 11-member
Working Party to prepare an assessment of the constitutional framework. This
working group included four professors of constitutional law.”> The Working Party
was tasked with analysing constitutional arrangements with a view to remove Par-
liament’s authority for appointing court presidents, judges, prosecutors, and deputy
prosecutors; alter the make-up of the HJC and SPC to exclude representatives of the
legislative and executive; and make attendance of the Judicial Academy a manda-
tory precondition for initial judicial appointment. The Working Party fulfilled its
mandate by completing its Legal Assessment of the Constitutional Framework

4+ The Commission to Implement the National Strategy is a semi-permanent working party of the
Serbian Government tasked under the National Strategy with operational implementation of the Strat-
egy and the Action Plan. It is made up of 15 members (plus 15 deputies) who represent all institutions
relevant for reforming the judiciary: the Ministry, Prosecution Service, Supreme Court of Cassation,
High Judicial Council, State Prosecutorial Council, Parliamentary Justice, Public Administration, and
Local Government Committee, professional associations of judges and prosecutors, Serbian Bar Asso-
ciation, Judicial Academy, law schools, Ministry of Finance, chambers of enforcement officers, notaries
public, and mediators, European Integration Office, and Office for Co-operation with the Civil Society.

» The Working Party consisted of Dragomir Milojevi¢, President of the Supreme Court of Cassa-
tion and HJC; Danilo Nikoli¢, at the time State Secretary at the Ministry of Justice; Snezana Andrejevi¢,
at the time judge of the Supreme Court of Cassation; Dorde Ostoji¢, Deputy Public Prosecutor of the
Republic; Branko Stamenkovi¢, at the time member of the SPC; Radovan Lazi¢, Chairman of the
Board of the Prosecutors’ Association of Serbia; Dragana Boljevi¢, judge of the Belgrade Court of Ap-
peal and President of the Judges’ Association of Serbia; Zoran Jevri¢, lawyer, at the time Vice-President
of the Serbian Bar Association; and law professors Dr Vladan Petrov, Associated Professor and Vice-
Dean of the Law School of Belgrade; Dr Darko Simovi¢, Professor at the Criminal Police Academy of
Belgrade; Dr Irena Peji¢, Professor of the Law School of Ni§; and Dr Slobodan Orlovi¢, Associate
Professor of the Law School of Novi Sad.
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Concerning the Judiciary by September 2014. The sole divergent position concerned
the Judicial Academy: here the Working Party backed the view assumed on 2 April
2014 by the Working Group to Reform and Develop the Judicial Academy, namely
that attendance of the Academy could be made a requirement for initial judicial and
prosecutorial appointment in due course and only after comprehensive changes to
the concept of the Judicial Academy, which by that time ought not to be governed
by the Constitution. The Legal Assessment was presented on 29 November 2016 by
its Chairman, the President of the Supreme Court of Cassation at a meeting with all
court presidents, having first solicited the opinions of all four appellate courts and
all national-level courts. The meeting resolved that the entire judiciary accepted all
findings of the Assessment save for limited exceptions (including with regard to the
Minister’s membership on judiciary councils). It was therefore only logical that the
Assessment should become the official platform for debate on constitutional
amendments (after additional fine-tuning, as had been envisaged in the National
Strategy). Nevertheless, the Ministry utterly ignored the Assessment and kept it
hidden from public view.

Instead, in May 2017 the Ministry invited professional associations and civil so-
ciety organisations to provide comments and suggestions for constitutional amend-
ments concerning the judiciary.® The Ministry itself, however, neither articulated

2 Only entities that had submitted written inputs were invited to the ‘consultation’ on 21 July 2017;
they were notified they had five minutes to present their views, that there would be no exchange of argu-
ments between the participants, and that the meeting would be the last of this kind. This was judged as
unacceptable and so the Ministry was compelled to organise an additional five roundtables from Sep-
tember to mid-November 2017, which, in spite of the Ministry’s declarations, did not however constitute
true public consultation. Disregarding the reasons for embarking on constitutional reform, for each of
these meetings the Ministry chose to discuss issues unrelated to the Constitution and with no connec-
tion to strengthening judicial independence. The participants were never allowed to exchange ideas and
views. The roundtables also often involved quite open disparagement of not only the attendees, but also
of judges and prosecutors in general. On 17 October 2017, the Judges’ Association complained to the
Minister over statements made by the Ministry’s officers to the effect that judicial discretion would be
the first principle to be abolished in the constitutional amendments, that judges were seeking to trans-
form the judiciary into a ‘limited liability company’ or a ‘private business’ that intends to make decisions
about people’s fates according to its ‘whims) that judicial independence was a fetishised ideological
myth, that the level of independence enjoyed by judges in Serbia, and especially that sought for judges
in Serbia, was unheard of anywhere else in the world, and that judges’ and prosecutors’ proposals were
ridiculous. Unfortunately, no response was forthcoming from the Minister: instead, her assistant, one
of those who had made the statements, answered by claiming that the Judges’ Association was opposed
to a transparent exchange of arguments.

Faced with this obvious intention to legitimise the shift of political influence from one set of
constitutional provisions to another, with avoidance of debate, and above all with attempts to deflect
publicattention from judicial independence, the primary issue at hand, on 30 November 2017 the Judges’
Association of Serbia, Prosecutors’ Association of Serbia, Centre for Judicial Research, Association of
Judicial and Prosecutorial Assistants of Serbia, Association of Judicial Associates of Serbia, Lawyers’
Committee for Human Rights (YUCOM), Belgrade Centre for Human Rights, and the Belgrade Bar
Association notified the Ministry of their decision to withdraw from the process. At the same time, these
associations called on the Ministry to do what the other participants in the consultations had already
done before submitting the proposed amendments to the Venice Commission: to present its proposals
for constitutional amendments to the public and, by doing so, permit true and wide-ranging debate
between government authorities and society at large, thus conferring legitimacy on the constitution-
making process. The associations indicated they would be ready to take part in debate on those terms.
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nor presented its starting points for constitutional amendment. By 30 June 2017 the
invitation had been accepted by 16 organisations, including the Judges’ Association
[Serbian]. The inputs submitted by these associations revealed that their views about
the constitutional position of the judiciary were essentially similar to those adopted
by the Working Party of the Commission to Implement the National Strategy.

A set of views that dramatically diverged from the opinions of other partici-
pants, and that could jeopardise judicial independence, akin to the positions previ-
ously voiced by the Ministry of Justice, was presented by the newly-created Rule of
Law Academic Network, or Rolan [Serbian].” The ‘network’ advocated, amongst
other things, relaxing the principle of non-transferability of judges, making case law
a source of law, enshrining the Judicial Academy in the Constitution and making
attendance a mandatory requirement for judicial appointments, and overhauling
the HJC and SPC by removing the president of the supreme court from their mem-
bership, making a lay person the President of the Council, reducing overall mem-
bership from 11 to 10 and that of judges and prosecutors from 7 to 5, giving the
casting vote to the President, and narrowing the Council’s remit.

It is apparent that the Draft Amendments presented to the public by the Minis-
try on 22 January 2018 reflects arrangements put forward by this ‘network, which
are completely the opposite of what was proposed by all other stakeholders, includ-
ing the Working Party of the Commission to Implement the National Strategy,
judges’ and prosecutors’ professional associations, and actual non-governmental
organisations involved in safeguarding human rights and issues of the judiciary.
Key judicial institutions shared the views of the professional associations: the Su-
preme Court of Cassation came out with its Assessment [Serbian] on 12 February
2018; the HJC published its Opionion and Suggestions; the SPC released its Opinion
on 19 February 2018; numerous courts have demanded that the Draft Amendments
be withdrawn, a request also voiced by 15 reputable professors of constitutional law,
theory of the state and legal theory, and law of the organisation of the judiciary, at a
public hearing [Serbian] that took place on 20 February 2018.2® Therefore, all the

7 According to information available at the time on the Ministry of Justice web site, the Rolan was
made up of the Institute for Criminological and Sociological Research, the Serbian Association for
Legal Theory and Practice, Judicial Academy Alumni Club, and the Europius Civic Association (regis-
tered on 29 March 2017, according to the Associations Register maintained by the Business Registers
Agency). The statutory representative of the association, Milica Kolakovi¢-Bojovi¢ [Serbian] is a mem-
ber of Serbian Association for Legal Theory and Practice and works for the Institute for Criminological
and Sociological Research. In addition, she served on the Drafting Group for the National Judicial
Reform Strategy, 2013-2018; co-ordinated the development of the associated Action Plan insofar as it
concerned the efficiency of the judiciary; and also served as member and technical co-ordinator of
drafting groups for amendments to the Law on the High Judicial Council and the Law on the State
Prosecutorial Council (2013-2014). Since 2013, she has been active in EU accession negotiations: from
2014 to 2016 she co-ordinated the development of the Chapter 23 Action Plan, and from 2015 to 2017
she chaired the Council for Implementation of the Chapter 23 Action Plan.

8 As a means of contributing to debate on the Working Draft of Amendments to the Constitution
of Serbia, the Judges’ Association of Serbia and Prosecutors’ Association of Serbia organised the public
hearing with the participation of 15 reputable academics, Professor Dr Ratko Markovi¢, Professor Dr
Irena Peji¢, Professor Dr Darko Simovi¢, Professor Dr Olivera Vucié, Professor Dr Dragan Stojanovic,
Professor Dr Marijana Pajvanci¢, Professor Dr Jasminka Hasanbegovi¢, Dr Bosa Nenadi¢, Professor
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relevant stakeholders, both in the judiciary and in academia, presented proposals
for constitutional amendments in mutual agreement: these would remove political
interference in the judiciary and promote judicial independence and prosecutorial
autonomy, in accord with Serbia’s legal traditions, needs, and abilities, on the one
hand, and international legal standards, on the other. Yet not only did the Ministry
withhold its reasons for rejecting the nearly unanimous proposals of the commu-
nity of experts, but it never even mentioned them. Furthermore, the Minister’s
claims that she had ‘yet to see’ an opinion disputing the proposed arrangements, as
well as that the Draft Amendments would not be withdrawn, show that she has
failed to consult the materials submitted in the course of 2017, in particular the sub-
mission of the Judges’ Association that commented on the features now put forward
in the Draft Amendments, and, ultimately, reactions to the Draft Amendments
themselves. The Ministry’s assertion that it relied on written submissions received
during the public consultation is therefore untrue.

4. The Ministry’s claim that ‘[t]he working text is defined with the preliminary
assistance of the CoE expert Mr. James Hamilton, as well as statements made by the
Ministry’s officers as to the proposals having been endorsed by the Venice Commis-
sion, mislead the public about the role of the expert in question and the Venice
Commission in the process. At any rate, such pronouncements seem to be an at-
tempt to lend credibility to the proposed arrangements in the absence of true argu-
mentation.

5. Given the circumstances outlined above, and in view of the fact that as little as
one month was allowed for the so-called public consultation, the Ministry’s conten-
tion that the Draft Amendments constituted the starting point for public debate on
amending the Constitution of the Republic Serbia, planned for February and March
2018, after which the amendments were to be submitted to the Venice Commission for
comments. The Ministry’s officers stated that only comments provided in writing
that contained specific proposals to alter the Draft Amendments would be admitted
if made no later than 8 March 2018, after the end of the consultation period (5
March 2018), the only appropriate conclusion is that the consultations were nothing
more than a rubber-stamping procedure.

Even though the roundtables, which began on 5 February 2018, were presented
as the continuation of the so-called ‘consultation process’ of 2017, the Draft Amend-
ments do not contain justification for the Ministry’s choice of arrangements put
forward and its reluctance to take into account the arguments of professional asso-
ciations and civil society organisations, made both orally and in writing during the
2017 ‘consultations, which indicated that the amendments would further politicise

Dr Tanasije Marinkovi¢, Professor Dr Vesna Raki¢-Vodineli¢, Professor Dr Radmila Vasi¢, Professor
Dr Zoran Ivo$evié, Professor Dr Marko Stankovié, Professor Dr Violeta Besirevi¢, and Professor Dr
Kosta Cavoski of the Serbian Academy. All of the attendees differed in age, professional backgrounds,
and political orientation, but shared their commitment to the theory and practice of law. All agreed
that the amendments were deficient to such an extent that any efforts to improve them were doomed
to failure, and that an entirely new text should be developed in compliance with constitutional proce-
dure. An unedited video recording of the event can be found on the Judges’ Association web site; writ-
ten contributions of all 15 academics will be made available in a special publication.
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the judiciary and make it dependent on political influence. Finally, the Ministry
never even referenced the 2014 Legal Assessment, whose conclusions and sugges-
tions underlie the proposals referred to above that accord with the legal order, tradi-
tion, and capabilities of Serbia, as well as with European standards.

The Ministry had decided to organise public consultation about the Draft
Amendments in the form of four roundtables in four Serbian cities® in the space of
one month (from 5 February to 5 March 2018). The first two events, in Kragujevac
in Novi Sad, already demonstrated there would be no change in the approach used
for the preceding consultations. The participants remained unknown; persons
brought into contact with the judiciary by unfortunate series of events were allowed
to speak and re-iterate their unfavourable experiences; there was no debate; and the
Ministry’s officers in attendance did not feel compelled to explain who proposed the
amendments and why, although the arrangements drew criticism from judges,
prosecutors, the Supreme Court of Cassation, HJC, SPC, and judges” and prosecu-
tors’ associations. Moreover, Cedomir Backovi¢, Assistant Minister of Justice and
member of the Venice Commission, who had previously disparaged and insulted
the participants in the debate in his public and media appearances, expressed his
amazement at the fact that some of those present were able to remain judges and
prosecutors. He also openly threatened the President of the Judges” Association of
Serbia and other judges during a televised interview on 15 February 2018, when he
said ‘T would be glad to do harm to you and those like you’ These circumstances
forced the professional and other associations to again withdraw from the consulta-
tions, as explained in their joint statement [Serbian].

Professional associations of judges and prosecutors are aware that constitution-
makers will be responsible for determining the organisation of the government,
after having gained public endorsement for doing so in a referendum. Nevertheless,
true legitimacy can only be ensured by an open exchange of professional arguments,
especially in view of the government’s invitation to professional associations, courts,
prosecutors, and other bodies of the judiciary to participate in this process. The
Government’s power to alter the Constitution is not being disputed. What is being
disputed, however, are its attempts to portray efforts to amend the Constitution as
the result of the Government ‘listening to the people’ in a lightning-fast, one-month
‘public consultation’ As the past ‘consultation process, and the current roundtables
in this ‘public consultation; are all nothing but a sham that has no connection with
either democracy or professional, properly argued debate, it is clear that no consul-
tation has ever taken place. The Government’s claims to that effect have to be backed
up by appropriate action.

IIT Comments on the proposed arrangements

In its Report on the Independence of the Judicial System (CDL-AD (2010)004)
of 16 March 2010, the Venice Commission, the sole authority referenced by the
Ministry, lists the standards that ‘should be respected by states in order to ensure in-

» The roundtables were to be held in Kragujevac (5 February 2018), Novi Sad (19 February), Nis (26
February), and Belgrade (5 March), but no detailed agenda had been published by as late as 4 February.
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ternal and external judicial independence’, with the following standard cited first: “The
basic principles relevant to the independence of the judiciary should be set out in the
Constitution or equivalent texts. These principles include the judiciary’s independence
from other state powers, that judges are subject only to the law, that they are distin-
guished only by their different functions, as well as the principles of the natural or
lawful judge pre-established by law and that of his or her irremovability’ (para. 82).

1. Missing features

1.1 Systematic regulation of the relationship between the three branches of gov-
ernment Certain officers of the executive power and other politicians, as well as a
number of associations with close ties to the government, have in recent years
claimed that government in Serbia was subject to no checks and balances, and that
the principles of separation of powers and judicial independence, enshrined in Ar-
ticle 4 of the Constitution, were the greatest challenge to establishing such checks and
balances. Overcoming this limitation, it has been claimed, would require placing
constraints upon the judiciary that lacked any democratic legitimacy. Another view
that was presented was that Serbia, an EU candidate country, was empowered to
choose for itself any of the arrangements employed by the various European states
in the absence of a common European acquis governing the judiciary.® It follows
that the governing coalition believes too much attention has been given to the inde-
pendence of the judiciary, which is insufficiently responsible and responsive, unpre-
dictable (given the inconsistency in its decision-making), and devoid of legitimacy
(as it was unelected and constituted a closed profession).

The issue of the legitimacy of governmental authority, which is gained by win-
ning an election, on the one hand, and the separation of powers and independence
of the judiciary, which must be professional, on the other, is nevertheless only a
theoretical one. In common-law countries this problem may be somewhat more
pronounced, as there in making decisions judges enter to some extent into the remit
of the legislature. In civil law jurisdictions, such as Serbia, no constitution has ever
prevented or hindered the legislative or executive power from adopting a law or
regulation or taking any other action from its remit pertaining to the judiciary
(‘permitted influence’). On the contrary, on multiple occasions the Serbian Consti-
tutional Court has even declared unconstitutional laws and other enactments ap-
plicable to the judiciary enacted by the legislative and the executive power, but not
the judiciary itself. On the other hand, if the legislative and executive were denied
the ability to exert any undue influence on the judiciary, Article 149.2 of the Consti-
tution has achieved its purpose.

It is true that Article 4.3 of the Constitution, which stipulates that the govern-
ment is based on ‘balance and mutual control’ is at odds with the principles of the
separation of power (para. 2) and the independence of the judiciary (para. 4), as
well as Article 145, which states that court decisions are obligatory for all and may
not be subject to extra-judicial control (para. 3) but may only be reviewed by an

5 The untenability of this approach has already been demonstrated in the section on European
standards above (pages 5 to 9).
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authorised court in a legal proceeding prescribed by law (para. 4). However, the
relationship between the branches of government, as defined in Article 4(3) cited
above, is applicable to a presidential system, rather than the parliamentary one ap-
plied in Serbia. If this principle is to be enshrined in the constitution at all, it should
read: “The relationship between the legislative and the executive branches of gov-
ernment shall be based on balance and mutual control’* Moreover, even the Venice
Commission’s 2007 report on judicial appointments, so frequently cited by the
Ministry, admits that ‘[t]o the extent that the independence or autonomy of the judi-
cial council is ensured, the direct appointment of judges by the judicial council is clear-
ly a valid model’ (para. 17).

The arrangements put forward in the Draft Amendments seem, by contrast, de-
signed to bring the judiciary, which is ‘excessively’ independent, uncontrollable,
and ‘mutinous, back under the ‘legitimate democratic’ control of political authority.
This is the only explanation for the absence from the Draft Amendments of the cur-
rent constitutional provisions whereby court rulings are binding on all and may not
be subject to extra-judicial control (145.3) and influence on judges in the exercise of
their judicial function is prohibited (149.2).

1.2 Substance of Judicial Power

Neither the current Constitution nor the proposed amendments define the sub-
stance of the judicial power. This is a highly topical issue as over the past two de-
cades judicial powers, and, consequently, the ability to make decisions concerning
rights, have continuously and systematically been removed from the courts® and
awarded to entities with no guarantees of independence® (Business Registers Agen-
cy, National Land Survey Agency, notaries public, enforcement officers, the prose-

' Ratko Markovi¢ Yeitias Peiiydnuxe Cpduje — xpuitiuuxu ilpeineg [Constitution of the Republic of
Serbia: A critical assessment], VII1]] JycTuHMjaH 1.0.0, 2006, pp. 15-16; [IpasHa ananusa yciiiaséHoi ok-
eupa o tipasocyljy y Petiydnuyu Cpéuju, PagHa rpyma 3a uspany aHamuse yCTaBHOT OKBupa Komucuje
3a pedopmy npasocyba, pp. 5-6, 33, available online at mpravde.gov.rs/tekst/5847/radna-grupa-za-
izradu-analize-izmene-ustavnog-okvira.php [in Serbian], accessed on 18 February 2018.

# A number of claims were advanced in justification of this, including the need to improve efhi-
ciency and reduce caseload and delays by relieving courts of duties not typically within their purview.
And yet no analysis was ever performed of which of these duties were untypical for courts (or where
exactly the border ran between the judiciary and other branches of government); how many judges were
assigned to these duties; and what would the costs and benefits be for the government and the public of
removing the powers in question from courts. Statistics for 2014, for instance, reveal that 197 enforce-
ment officers completed 167,000 enforcement cases (involving collection of monetary claims, the sim-
plestand easiest procedure to complete); enforcement officers, unlike courts, are able to access informa-
tion held by the National Pension and Disability Insurance Fund and make use of personal identification
numbers of members of the public, which makes it substantially easier to find debtors and use their
assets to settle a claim. Over the same period of time, just slightly fewer enforcement judges (195) com-
pleted 326,000 enforcement cases, nearly twice as many as enforcement officers did. And in doing so the
judges handled all types of enforcement, including cases that were highly complex (child custody, sale
of real property, etc.) and time-consuming as they required numerous actions in several stages.

3 These include the authority to maintain records of title to real estate and business registers; com-
pile, certify, and issue public instruments regarding legal transactions, declarations, and facts underly-
ing title, and certify private instruments and legal transactions and deal with matters of probate (al-
though notaries public act in probate matters pursuant to court rulings, the judges are nevertheless
expected to grant probate); enforcement (except for shared sale of immovable and movable property,
issues related to family law, and reinstatement of employees).
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cution service), although such independence is a necessary precondition for a fair
trial in any proceedings. The status and organisation of some of these entities (such
as enforcement officers and notaries public) is under the direct influence of the
Ministry of Justice, an executive authority, which determines their numbers, seats,
areas of jurisdiction, and fees; appoints and dismisses them; designs their licensing
examinations; appoints their examination boards; supervises both them and their
respective self-regulators; and serves as the appellate body in disciplinary proceed-
ings. Therefore, proceedings pursued by these persons within their remits (although
not ‘trials’) lack all the features required for a fair trial under Article 32 of the Con-
stitution of Serbia and Article 6 of the European Convention on Human Rights
(independence, impartiality, and publicity). This matter is also important for the
delimitation of the powers of courts, which exercise judicial powers, and the Con-
stitutional Court, which, according to the Constitution of Serbia, does not exercise
judicial power.

The Constitution is eminently clear as who are the holders and what is the sub-
stance of the legislative and executive powers. Parliament is the legislative authority
(Article 98), whereas the Government is the executive (Article 122). The Constitu-
tion defines the substances of these authorities by stipulating the competences of
their powers: those of the Government are set out in Article 123, and those of Parlia-
ment in Article 99. The latter is now proposed to be amended by Amendment I,
which would see the removal of Parliament’s responsibility for initial judicial ap-
pointments and appointment of members of the HJC and court presidents (deci-
sion-making arrangements, currently regulated by Article 105 of the Constitution,
are to be altered by Amendment II that envisages a special qualified majority of
three-fifths of all MPs, or five-ninths for appointment of HJC members, as will be
discussed in more detail below).

The Constitution does define the judicial power, by stipulating that ‘[jjudicial
power in the Republic of Serbia shall belong to courts of general and special jurisdic-
tion’ (Article 143.1); this, however, is proposed to be changed by Amendment III,
which defines courts as ‘state authorities’3* Nonetheless, neither the Constitution
nor the amendments define the substance of the judiciary, as neither prescribe or
otherwise define the jurisdiction of judicial authorities (the courts). Moreover, the
Constitution does not elucidate the relationship between courts and the Constitu-
tional Court, although practice has here revealed a number of issues to be particu-
larly sensitive for the status of the judiciary: these include deciding upon judges’
appeals against the HJC’s dismissal rulings, the need to clearly distinguish between
the competences of courts and the Constitutional Court in human rights cases in-
volving constitutional complaints,” and ruling in conflicts of jurisdiction.’

34 Paragraph 1 of Amendment III, Courts, states: ‘Judicial power shall belong to courts as autono-
mous and independent state bodies.

% For a detailed discussion, see Stojanovi¢ D., YciiasHo-cygceko uctiuifiusare cygekux ognyka
[Constitutional-Legal Review of Court Rulings], 36opuux pagoea Ilpasnoi gaxynitieiia y Huuiy,
[Collecion of works of the Law Faculty in Ni§] 74/2016, pp. 35-53.

3¢ “The judiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive
authority to decide whether an issue submitted for its decision is within its competence as defined by
law? (UN Basic Principles on the Independence of the Judiciary, para. 3); ‘Only judges themselves
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1.3 Financial safeguards of independence

In countries that require the principles of the separation of powers and judicial
independence to be further strengthened, it is both necessary and advantageous to
guarantee the independence of judges and courts in the constitution and provide as
comprehensive a definition as possible, as also enjoined by international standards.”
In this regard, the Constitution must also contain financial safeguards of indepen-
dence, both for the judiciary as a whole (in the form of a judicial budget)* and for
individual judges,* by stipulating that each judge is entitled to a salary or pension
compatible with the dignity and responsibility of judicial office, that the salary or
pension must not be reduced, and that the pension must be reasonably propor-
tional to the judge’s final salary.

1.4 Freedom of expression and association of judges

Serbian Constitutions have to date not guaranteed freedom of expression and
association to judges,* although these flow from the Universal Declaration of Hu-
man Rights and the European Convention on Human Rights (Articles 1 and 14), the
only differences being that the particular duties and responsibilities entrusted to
judges and the need to ensure the impartiality and independence of the judiciary
are seen as legitimate justification for imposing limits on the freedom of expression,
assembly, and association of judges, including on their political engagement.

should decide on their own competence in individual cases as defined by law’ (Recommendation CM/
REC(2010)12 of the Committee of Ministers of the Council of Europe to member states on judges: in-
dependence, efficiency and responsibilities, chap. I, para. 10).

37 Basic Principles on the Independence of the Judiciary (para. 1); European Charter on the statute
for judges (para. 1.2), Opinion No. 1 (2001) of the CCJE on standards concerning the independence of
the judiciary and the irremovability of judges (para. 14); reports of the Venice Commission on Judicial
Appointments (2007) (para. 5) and Independence of Judges (2010) (para. 22); Recommendation CM/
REC(2010)12 of the Committee of Ministers of the Council of Europe to member states on judges: in-
dependence, efficiency and responsibilities (chap. I, para. 7).

38 Basic Principles on the Independence of the Judiciary (para. 7); European Charter on the statute
for judges (para 1.6); Opinion No. 2 (2001) of the CCJE on the funding and management of courts with
reference to the efficiency of the judiciary and to Article 6 of the European Convention on Human
Rights (paras. 5, 10 and 14); report of the Venice Commission on the Independence of Judges (2010)
(paras. 52 and 53); Recommendation CM/REC(2010)12 to member states on judges (para. 33); and the
Magna Carta of Judges (para. 7).

» European Charter on the statute for judges (paras. 6.1-6.4); Opinion No. 1 (2001) of the CCJE on
standards concerning the independence of the judiciary and the irremovability of judges (para. 62);
reportofthe Venice Commission on the Independence of Judges (2010) (paras. 46,51); Recommendation
CM/REC(2010)12 to member states on judges (para. 54); and the Magna Carta of Judges (para. 7).

4 Documents other than the Basic Principles on the Independence of the Judiciary also recognise
the entitlement of judges to these freedoms. These include the European Charter on the statute for
judges (paras. 1.7, 1.8, and 4.2); CCJE Opinion No. 3 (2002) on the principles and rules governing
judges’ professional conduct, in particular ethics, incompatible behaviour and impartiality (paras. 27,
28, 29, 39, 40, and 47 to 50); Recommendation CM/REC(2010)12 of the Committee of Ministers of the
Council of Europe to member states on judges: independence, efficiency and responsibilities (para.
60), CCJE Opinion No. 7 (2005) on justice and society (paras. 34, 52, and 55); the Magna Carta of
judges (para. 12); Opinion No 806/2015 Report on the Freedom of Expression of Judges, CDL-
AD(2015)018 wherein the Venice Commission, replying to a question by Honduras, assessed the legal
framework governing the freedom of expression of judges in Council of Europe member states, in
particular Sweden, Germany, and Austria; and a number of judgments of the European Court of Hu-
man Rights, particularly Baka v. Hungary [GC] - 20261/12, Judgment of 23.6.2016.
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And yet judges are citizens too, and so, as cited in the Basic Principles on the
Independence of the Judiciary, they too must enjoy ‘freedom of expression, belief,
association and assembly; provided, however, that in exercising such rights, judges
shall always conduct themselves in such a manner as to preserve the dignity of their
office and the impartiality and independence of the judiciary’ (para. 8) and may ‘form
and join associations of judges or other organizations to represent their interests, to
promote their professional training and to protect their judicial independence’ (para.
9). In the judgment of Baka v. Hungary, the European Court of Human Rights held
that the applicant (a past President of the Hungarian Supreme Court) was not only
entitled, but also bound by duty to express opinion about matters concerning the
judiciary, which are a question of public interest, solely from a professional point of
view. The Court found that the premature termination of the applicant’s mandate
discouraged other judges and court presidents from participating in public debate.

Moreover, the problems faced by Serbian judges in establishing a professional
organisation and the experiences and achievements of Judges” Association of Serbia
(and the Prosecutors’ Association of Serbia) over the past twenty years have re-
vealed that such professional associations were both watchdogs and correctives for
undemocratic and illegal actions by government authorities. These organisations’
efforts to preserve and strengthen the rule of law have safeguarded the constitu-
tional order in alleviating (at least in part) the disastrous consequences of the so-
called 2009 reform of the judiciary and have reinforced the need for strong guaran-
tees to be put into place for freedom of expression and association of judges and
prosecutors by enshrining these principles in the Constitution.

1.5 Constitutional Law to implement the amendments

Legal drafting logic, as well as experiences with the 2009 re-appointment of judg-
es as mandated by the 2006 Constitutional Law to Implement the Constitution, man-
date that the Constitutional Law be debated alongside the Constitution. Further-
more, the text of the Draft Amendments (ahead of Amendment I) states that ‘Amend-
ments I through XXIV are an integral part of the Constitution of the Republic of Serbia,
which shall enter into force on the day of promulgation by the National Assembly’ (para.
1) and that ‘[a] Constitutional Act shall be passed to implement the Amendments I
through XXIV of the Constitution’ (para. 2). Doubtlessly, the true impact of the con-
stitutional amendments can be ascertained only with reference to the content of the
constitutional law intended to facilitate their implementation, but the Ministry has
failed to make this piece of legislation available for public consultation.

Specific Provisions

The Working Draft includes 24 draft amendments, corresponding to the num-
ber of Articles of the Constitution on the judiciary — notably 14 articles on courts
(Articles 142-155 of Chapter 7 Courts) and 10 articles on public prosecution services
(Articles 156-165 of Chapter 8 Public Prosecution Services). The draft amendments
are to replace the provisions of the following articles of the Constitution: Article 99
(Draft Amendment I), Article 105 (Amendment II), and all Articles in Chapters 7
and 8 of the Constitution, from Article 142 (to be replaced by Draft Amendment III)
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to Article 165 (Draft Amendment XXIV is to replace Article 163 and Articles 164
and 165 of the Constitution are to be deleted). Due to technical reasons, only some
of the draft amendments will be commented in this text.

Draft Amendment II*' - Decision-Making by the National Assembly:

The Ministry provides the following statements of justification of this amend-
ment, which introduces a special qualified (three-fifths and unusual nine-fifths)
majority of all deputies for the adoption of decisions on the election of the High
Judicial Council, High Prosecutorial Council and the Supreme Public Prosecutor:
EXPLANATION OF THE REVISED JURISDICTION FOR THE APPOINTMENT
OF JUDGES AND COURT PRESIDENTS The Venice Commission is of the opinion
that a judicial council should have a decisive influence on the appointment and promo-
tion of judges and (maybe via a disciplinary board set up within the council) on disci-
plinary measures against them. Judicial Appointments CDL-AD (2007)028, para. 25*.

This statement of justification clearly does not regard the content of the draft
amendment. It might pertain to Draft Amendment I amending Article 99, which
deprives the Assembly of the power to elect first-time judges to probationary three-
year tenure, court presidents and the High Judicial Council (and deputy public
prosecutors, public prosecutors and State Prosecutorial Council members).

The qualified majority by which the NA will elect HJC members needs to be
borne in mind with respect to this Draft Amendment - it requires a three-fifths
majority (150 deputies) and, in the event they are not all elected in this manner, the
remaining members shall be elected within the following ten days by a five-ninths
majority (138,9 deputies) by which they shall also be dismissed. The unusual five-
ninths majority, which almost corresponds to the number of deputies the ruling
majority has in the Assembly (104 deputies of the ruling SNS party + 42 deputies
from the parties members of the ruling coalition), stands out.

There is no doubt that a qualified majority is preferable in order to establish an
important institution, or in order to elect public officials of such high importance.
Such qualified majority would mean the inclusion of the opposition and therefore
ensure the element of social consensus and stability. However, in case such a major-
ity is not provided, the Draft resorts to a solution in which the HJC membership is
practically elected by the ruling majority. Special attention should be drawn here to
Article 5(4) of the Constitution, under which political parties may not exercise
power directly or subject it to their control.

Draft Amendment III 7. Courts - Principles on Courts

No statement of justification is provided for this Draft Amendment, which is to
replace Article 142 of the Constitution entitled Judiciary Principles. Paragraph 1 of
the Draft Amendment, under which [J]udicial power shall be vested in courts as
autonomous and independent state authorities, is actually an amendment of para-

# The Ministry did not provide statements of justification for every draft amendment.
4 Available at http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%
282007%29028-¢
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graph 1 of Article 143 of the Constitution, which reads: Judicial power in the Repub-
lic of Serbia shall be vested in courts of general and special jurisdiction. Judicial power
will thus be “lost” by the definition of courts as state authorities. The draft provision
does not mention the types of courts (of general and special jurisdiction) either.

The deletion of paragraph 5 of Article 142, under which [T]he law may also lay
down that only judges may adjudicate in specific courts and specific matters, is also
interesting in view of the fact that the Constitution in this Chapter lays down guide-
lines for regulating the judiciary. Paragraph 5 was based on the legislator’s intention
to introduce the specialisation requirement to improve the quality and efficiency of
court proceedings. Although its omission does not amount to a prohibition of the
requirement that solely judges are to rule on specific matters, it allows for the estab-
lishment of another trend - the “plebeisation” of the courts because it introduces the
possibility of lay judges participating in the work of appeals chambers of higher, ap-
pellate courts and in chambers of courts with special jurisdiction (commercial, ad-
ministrative courts) and even of the highest court. The participation of eminent lay-
men - lay judges - in the adjudication of specific matters before first-instance courts
is welcome, because they are part of the people in whose name the judgments are
delivered, i.e. part of the community with specific values, which the courts also bear
in mind when ruling on matters, which contributes to the understanding of how the
court system functions and to confidence in the judiciary. However, the involvement
of lay judges in the adjudication of matters requiring particular knowledge of law
may also lead to the imposition of an unnecessary burden on the course of the court
proceedings and even to the risk of pressures on the judges (to recall, the Working
Draft omits the prohibition of influence on judges, now laid down in Article 149(2)
of the Constitution). Lay judges are not prohibited from pursuing political activities
or being members of political parties. If the tenures of lay judges are perceived as a
way to “find a livelihood” for political sympathisers, which has already happened
before, in exchange for which they would also perform the special role of “watch-
dogs” of judges, their participation in trials, particularly when they are in the major-
ity in the trial chambers, may amount to undue influence on judges and perhaps
even result in the rendering of court decisions “outside the court”.

Draft Amendment IV - Independence, Permanent Tenure and Non-Transfer-
ability of Judges

This Draft Amendment is entitled Independence, Permanent Tenure and Non-
Transferability of Judges. It is unclear why the Ministry offered only an explanation
for the abolition of the “probationary” tenure and in such detail, as if that were the
most controversial provision in the draft amendment. On the contrary, it is the least
controversial one, wherefore the Ministry unnecessarily quoted the Venice Com-
mission’s 2007 Judicial Appointments Report again, particularly in view of the fact
that the Commission precisely expressed its view on this issue in its Opinion on the
Constitution of Serbia* of 18 March 2007.

4 CDL-AD(2007)004, available at http://www.venice.coe.int/webforms/documents/default.aspx?
pdffile=CDL-AD(2007)004-¢



Chapter III 183

Draft Amendment IV comprises seven paragraphs, each of which warrants at-
tention. The text below will focus only on some of them. Nonetheless, the Ministry
needs to explain (and this Draft Amendment is not accompanied by a statement of
justification) why it omitted the provision in Article 149(2) of the Constitution pro-
hibiting influence on judges.

1. Judges shall be independent and perform their duties in accordance with the
Constitution, ratified international treaties, the law and other general enact-
ments. Consistency of case-law shall be regulated by the law.

As opposed to the valid articles of the Constitution, notably Article 142(2), un-
der which [CJourts shall be autonomous and independent in their work and perform
their duties in accordance with the Constitution, the law and other general enact-
ments, when so stipulated by the law, generally accepted rules of international law and
ratified international treaties, and the somewhat differently (more narrowly) defined
sources of law under Article 145(2) of the Constitution, under which [CJourt deci-
sions shall be based on the Constitution, the law, ratified international treaties and
regulations adopted in accordance with the law, paragraph 1 of Draft Amendment IV
sets out the sources of law applied by judges.

The sources of law listed in paragraph 1 of Draft Amendment IV do not include
generally accepted rules of international law or ratified international treaties, al-
though they are an integral part of Serbia’s legal order, as laid down in Articles 16(2)
and 194(4) of the Constitution. If this provision is adopted, the constitutional provi-
sions on sources of law forming an integral part of Serbia’s legal order will be mutu-
ally inconsistent since the draft amendments do not include changes of the text of
Articles 16(2) and 194(4).

The omission of the provision in Article 145(3) of the Constitution, under which
[Clourt decisions shall be binding on everyone and may not be subject to extrajudicial
control, coupled with the second sentence of paragraph 1 of Draft Amendment IV,
under which [Clonsistency of case-law shall be regulated by the law, will enable the
introduction of a “Certification Commission”, envisaged by the 2013-2018 Action
Plan for the Implementation of the National Judicial Reform Strategy (Strategic
Guidelines 2.7.1.-2.7.4),* or a similar body (the Chapter 23 Action Plan does not
mention a Certification Commission but its Recommendation 1.3.9 refers to the
need to improve the consistency of the case-law by various means)*. Namely, after

4+ Published in the Official Gazette of the Republic of Serbia 71/13, 55/14 and 106/16. Available at:
https://www.mpravde.gov.rs/files/NSRJ_2013%20t0%202018_Action%20Plan_Eng%202.1.pdf

4 The Certification Commission is to comprise representatives of the Case-Law Departments of
the Appeals Courts and the Supreme Court of Cassation, who are to work full-time on the “certifica-
tion of judgments” with the support of “experts in the relevant legal areas and associates to act as am-
icus curiae — experts in various legal areas, representatives of lawyers and law professors” The Commis-
sion is to be tasked with identifying court decisions that represent best practices in specific types of
disputes and ensure that other decisions in such cases are rendered in accordance with “established
case-law”, that is, to ensure that court decisions which, in the opinion of the Certification Commission,
deviate from the case-law, do not leave the courts, and thus ensure consistent adjudication. Further-
more, there have been suggestions that judges, whose decisions are found to be deviating from the
case-law and who do not want to change their views, are subject to disciplinary penalties. The estab-
lishment of a Certification Commission would amount to the establishment of a quasi court, a court
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laying down that judges shall be independent and adjudicate in accordance with the
Constitution, ratified international treaties, the law and other general enactments,
paragraph 1 sets out that “[CJonsistency of case-law shall be regulated by the law.” It
is unclear why the amendment includes these norms when it is entitled Indepen-
dence, Permanent and Non-Transferability of Judges unless case-law is set as a re-
striction of judicial independence.

As far as the provision regarding the Certification Commission is concerned, it
needs to be noted that the establishment of a Certification Commission would
amount to the establishment of a quasi court, a court above courts, on which the
executive would have crucial influence by electing its associate members (lawyers
and law professors). The “judges” of this “court above courts” would not be held
responsible for the court decisions (responsibility for the judgments would remain
with the judges who handed them down and signed them), but they would never-
theless have huge and unacceptable power over the judges — they would issue orders
to judges and instruct them how to adjudicate, which would stifle all free judicial
opinion. Furthermore, the imposition of the binding character of the case-law in
another manner, including by a constitutional provision defining it as a source of
law, would undermine the judges” internal independence and increase their inertia
(a trait not only inherent to judges in Serbia), reduce trials to stereotype, discourage
judges from rendering decisions based on their free opinion, lethally affect the fair-
ness of trials and further impinge on public confidence in the judiciary, without
which there can be no rule of law. The Venice Commission elaborates in detail the
effects undermining the judiciary’s internal independence by the introduction of
case-law as a source of law in the Constitution in its Report on the Independence of
the Judicial System, Part I: the Independence of Judges*: 68. The issue of internal
independence within the judiciary has received less attention in international texts
than the issue of external independence. It seems, however, no less important. 73. [t]/he
issue of internal independence arises not only between judges of the lower and of the
higher courts but also between the president or presidium of a court and the other
judges of the same court as well as among its judges. In paragraphs 71 and 72 of its
Report, the Venice Commission states the following: “Judicial independence is not
only independence of the judiciary as a whole vis-a-vis the other powers of the State,
but it has also an “internal” aspect. Every judge, whatever his place in the court sys-
tem, is exercising the same authority to judge. In judicial adjudication he or she should
therefore be independent also vis-a-vis other judges and also in relation to his/her
court president or other (e.g. appellate or superior) courts. There is in fact more and
more discussion on the “internal” independence of the judiciary. The best protection

above courts, on which the executive would have crucial influence by electing its associate members
(lawyers and law professors). The “judges” of this “court above courts” would not be held responsible
for the court decisions (responsibility for the judgments would remain with the judges who handed
them down and signed them), but they would nevertheless have huge and unacceptable power over the
judges — they would issue orders to judges and instruct them how to adjudicate, which would stifle all
free judicial opinion (Ministry representatives have for months now been saying that they will abolish
free judicial opinion).
4 CDL-AD(2010)004 of 16 March 2010, available at https://rm.coe.int/1680700a63.
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for judicial independence, both “internal” and “external”, can be assured by a High
Judicial Council, as it is recognised by the main international documents on the sub-
ject of judicial independence” (CDL(2007)003 at 61). 72. To sum up, the Venice
Commission underlines that the principle of internal judicial independence means
that the independence of each individual judge is incompatible with a relationship
of subordination of judges in their judicial decision-making activity.

The proposer’s reference to the Venice Commission’s Opinion on the Draft Judi-
cial Code of Armenia* on the important role of the supreme court in ensuring case-
law consistency when ruling on specific cases, with emphasis on the right of lower
courts to deviate from the case-law of the supreme court in specific cases and its
view that the supreme court may not act as the “legislator” is absolutely unnecessary
since the Venice Commission has over the past 15 years given three consistent opin-
ions on the consistent application of the law in Serbia*. Furthermore, the CoE Con-
sultative Council of European Judges (CCJE) expressed an essentially identical, al-
beit more comprehensive, view on this issue in its Opinion no. 20(2017) on the Role
of Courts with Respect to the Uniform Application of the Law*’, in which it, inter
alia, underlined: the importance of argumentation set out in court decisions; the
primary role of the supreme court and the important role of appeals courts in ad-
dressing inconsistent case-law, means for ensuring consistent and uniform case-law
and development of law by ruling on court cases before them; that although legal
interpretations, views, opinions, binding instructions, et al, may have a positive im-
pact on uniformity of the case-law and legal certainty, they raise concerns from the

+ Opinion CDL-AD(2017)o19 adopted on 7 October 2017, available at: http://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2017)019-€.

# In their opinion of 24 June 2002, experts Natalie Fricero, a Nice Law School Professorm and Gia-
como Oberto, a Turin judge, said they were strongly opposed to such a system of imposed interpreta-
tion. In its Opinion on the Draft Laws on Judges and the Organisation of Courts of the Republic of
Serbia (Opinion no. 464 / 2007 of 19 March 2008), the Venice Commission stated: “It should be made
clear that the Supreme Court of Cassation provides legal views only in the framework of a specific case;
otherwise this would be in breach of the principle of the separation of powers, as a court cannot make
any decision outside its jurisdiction.” (paragraph 109)

In paragraphs 103-108 of its Opinion on Draft Amendments to the Laws on the Judiciary of
the Republic of Serbia (Opinion No. 202/2012 of 11 March 2013, CDL-AD(2013)005), the Venice
Commission commented amendment of Article 31 of the Law on the Organisation of Courts under
which the Supreme Court of Cassation shall give opinions on draft laws and other regulations governing
issues of relevance for the judicial branch. It said it had been told that this task was introduced in order
to unify the case law, as there are many cases before the European Court of Human Rights on the equal
access to justice. It was said that these legal opinions were only mandatory for the judges of the Supreme
Court of Cassation (not for lower courts). In addition, it should be regarded as an interpretation of the
law, not as an instruction. 105. Nevertheless, the Venice Commission has criticised this method, because
it gives the Supreme Court of Cassation a general “rule-making” power, which can conflict with the
separation of powers. 106. It is not clear whether the Supreme Court adopts general views outside the
specific case or while exercising its competence as a court of cassation. In case of the former, this approach
will conflict with the principle of the independence of the judiciary. The argument that ‘general legal
views” are adopted with the aim of remedying the most common errors of the judicial system, which due
to some reason do not end up at the level of the highest court, seems flawed. It also fails to explain why it
is impossible to remedy such errors in appeal or cassation proceedings.

4 Available at: https://rm.coe.int/opinion-no-20-2017-on-the-role-of-courts-with-respect-to-the-
uniform-a/16807661e3



186 Testimony - Preparation for the Changes to the 2006 Constitution and the Legal Profession

viewpoint of the proper role of judiciary in the system of separation of state powers;
that, under the civil law system, inferior courts may depart from settled case-law of
hierarchically superior courts provided they set out their arguments for doing so;
that a judge acting in a good faith, who consciously departs from the settled case-
law and provides reasons for doing so, should not be discouraged from triggering a
change in the case-law and that such departure from the case-law should not result
in disciplinary sanctions or affect the evaluation of the judge’s work, and should be
seen as an element of the independence of the judiciary; and that all three branches
of government have an obligation to foster coherent legal rules and coherent appli-
cation of these rules*. This issue is also addressed in other European documents on
standards, including Recommendation CM/REC (2010)12 (paragraphs 5, 22 and
23), albeit in a totally different way than the one planned by the Ministry; the former
warn that free judicial opinion should not be restricted.

Caution should be exercised to avoid hasty conclusion that the identified and
undisputed case-law inconsistencies can be addressed by a seemingly simple shift to
an entirely different (common law) system or by another seemingly easy solution.
Incorrect and rash solutions cause damage that cannot be remedied even by best
adjudication and that take decades to rectify. The proposed provisions are not only
in contravention of Serbia’s legal system and tradition®, but will also undermine the
judges” internal independence. There have already been situations in practice of
disciplinary proceedings being instituted against judges who did not want to change
their decisions, because they disagreed with the views of their peers who thought
they should. This led to a debate within the courts and the phenomenon was cited
in official documents, as a threat to judicial independence®.

2. Only individuals who completed special training in a judicial training insti-
tution established by the law may be appointed judge in a court with exclu-
sively first-instance jurisdiction under the law.

One of the obligations Serbia assumed under the Chapter 23 Action Plan with
respect to amending the constitutional provisions on the judiciary, with a view to
ensuring (strengthening) its independence, and in regard to Venice Commission’s
recommendations® is to ensure that the system for the recruitment, selection, ap-

° More on the problems regarding the courts’ (in)consistent application of the law in their deci-
sions, differences between the common and civil law systems, and, in that regard, various causes of the
inconsistent application of the law, many of which are outside the judiciary, and the European Court of
Human Rights’ views on the issue (in its judgment in the case of Vuckovi¢ and Others v. Serbia (App.
No. 17153/11 of 28 August 2012) in the JAS text “Comments on the Proposed Concepts and Concept
Proposals for Amendments to the Constitution of the Republic Of Serbia” of 25 August 2017, pp. 20-30,
available at: http://www.sudije.rs/index.php/en/aktuelnosti/constitution/250-judges-association-of-
serbia-comments-on-the-proposed-constitutional-amendments.html.

' Modern Serbian statehood was established in the 19™ century. Serbia adopted its first Constitu-
tion in 1835 (when only nine states in Europe had a written constitution) and its Civil Code adopted in
1844 was the third civil code to be adopted in Europe, after the French and Austrian ones.

2 2013 Annual Report by the Protector of Citizens of the Republic of Serbia, p. 3, and the European
Commission’s 2014 Serbia Progress Report, p. 70.

% Venice Commission’s Opinion no. 405/2006 on the Constitution of the Republic of Serbia of 19
March 2-17, CDL-AD(2007)004.
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pointment, transfer and termination of judicial officials be independent of political
influence and that entry in the judiciary be based on merit-based objective criteria,
fair in selection procedures, open to all suitably qualified candidates and transparent
in terms of public scrutiny. (1.1.1.1.).

Competence is prerequisite for the performance of judicial office and, in addi-
tion to judicial integrity, is one of the main criteria for becoming a judge. The rule of
law in a democracy requires not only judicial independence but also the establishment
of competent courts rendering judicial decisions of the highest possible quality>* It
goes without saying that judges recruited into the Serbian judiciary must possess
competence and integrity. This issue is directly linked to the initial training of law
graduates, which is a way, a means, to facilitate to the forming of judges who are
capable of applying the law correctly, and of critical and independent thinking, social
sensitivity and open-mindedness®.

There is no uniform system of training for judges and prosecutors in European
countries’. Various training methods and systems are equally functional and ap-
plicable, depending on the tradition and economic strength of each and every state.
In any case, [A]n independent authority should ensure, in full compliance with
educational autonomy, that initial and in-service training programmes meet the
requirements of openness, competence and impartiality inherent in judicial office?,
and such training must be delivered by eminent and acknowledged lecturers and in
an adequate interactive manner. Back in 2001, the JAS established the Judicial Cen-
tre in cooperation with the Serbian Government. Neither the then nor the valid
Constitutions have created any obstacles to the existence or work either of the Judi-
cial Centre or the Judicial Academy, wherefore the question now arises why the
Ministry insists on including a judicial training institution in the Constitution, es-
pecially since the Judicial Academy is not independent of either the executive or the
legislature®®. The Justice Ministry thus apparently aims to preclude the repetition of
the situation when the Constitutional Court (in its decision of 6 February 2014%)

5+ CCJE Opinion no. 17(2014) on the Evaluation of Judges' Work, the Quality of Justice and Respect
for Judicial Independence, paragraph 1, available at: https://wcd.coe.int/ViewDoc.jsp?p=&id=2256555
&Site=COE&direct=true.

5 CCJE Opinion no. 10(2007) on the Council for the Judiciary at the service of society, paragraph
68, available at: https://rm.coe.int/168074779b.

¢ More on the competences and training of judges and prosecutors, their purpose, practices in
various European states, Serbia’s experiences in this area, shortcomings, consequences and suggestions
in the JAS’ document Comments on the Proposed Concepts and Concept Proposals for Amendments
to the Constitution of the Republic Of Serbia of 25 August 2017, pp. 30-37 available at: http://www.
sudije.rs/index.php/en/aktuelnosti/constitution/250-judges-association-of-serbia-comments-on-the-
proposed-constitutional-amendments.html.

7 Recommendation CM/Rec(2010)12 of the CoE Committee of Ministers to member states on
judges: independence, efficiency and responsibilities, paragraph 57.

8 CCJE Opinion no. 4 (2003) on Appropriate Initial and In-Service Training for Judges at National
and European Levels, paragraph 13, available at:
https://www.inj.md/sites/default/files/ CCJE%282003%290PI4_en.pdf.

% Constitutional Court Decision on the unconstitutionality of paragraphs 8, 9 and 11 of Article 40
of the Judicial Academy Law (Official Gazette of the Republic of Serbia 104/2009), published in the
Official Gazette of the Republic of Serbia 32/2014 of 20 March 2014.
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declared unconstitutional the provisions of the Judicial Academy Law restricting
the constitutionally defined jurisdiction of judicial councils to elect judges and dep-
uty public prosecutors (only from among the ranks of candidates selected by an-
other entity) and violating the principle of equality of all citizens in the same legal
situation by concepts according to which individuals who have not completed initial
training at the Judicial Academy are by that fact essentially eliminated from the list of
candidates for first-time judges in specific types of courts and first-time deputy public
prosecutors in specific types of public prosecution services, especially in view of the fact
that the Academy graduates primarily discharge the duties of judicial or prosecutorial
assistants during their initial training, just like judicial and prosecutorial assistants,
who are not the “beneficiaries” of such training.® This view was also taken by the Su-
preme Court of Cassation in its Analysis of the Draft Constitutional Amendments of
12 February 2018, as well as the Working Group that drafted the Legal Analysis of the
Constitutional Framework on the Judiciary. In paragraph 6 of the Introduction to its
Legal Analysis, the Group specified: As per the introduction of the completion of the
Judicial Academy as a mandatory eligibility requirement for first-term judges and
public prosecutors, this Working Group supports the position taken by the Working
Group for Judicial Academy Reform and Development, that the Judicial Academy
should not become a constitutional category. The introduction of the completion of the
Judicial Academy as a mandatory eligibility requirement for first-term judges and
public prosecutors may be set as a strategic goal that will be feasible after a thorough
reform of the concept of the Judicial Academy.

Politicians in Serbia, aided by the all-too-conventional practices of the Brussels
administration and their insufficient understanding of the domestic circumstances,
persist with particular zeal in their intent to make the still feeble Academy the only
or at least the dominant system for recruiting judicial officials from among recent
law graduates. Such zeal seems to justify concerns that the Academy might become
a hidden, yet effective channel of political influence on the courts, which the gov-
ernment wants to establish, because it will have to give up the right to elect judges
and deputy public prosecutors after the constitutional reforms. In this manner, by
selecting the future Academy students in an insufficiently controlled and transpar-
ent procedure, the government will in advance influence the recruitment of judges.

7. Judges may not be transferred to other courts without their consent, except in
the event of the reorganisation of the court system pursuant to a decision by the
High Judicial Councill.

Another obligation Serbia assumed under the Chapter 23 Action Plan with re-
spect to the amendment of the constitutional provisions on the judiciary and with a
view to ensuring its independence regards ensuring that the system of transferring
judicial officials is independent of political influence. This has not been a problem
in reality to date. Namely, Article 150 of the valid Constitution guarantees the non-
transferability of judges. Under this Article, judges shall be entitled to exercise their
office in the court they had been elected to and may be transferred or reassigned to
another court only with their consent (paragraph 1). Paragraph 2 of that Article lays

¢ Ibid.
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down that judges may exceptionally be permanently transferred or reassigned to
other courts in accordance with the law and without their consent in the event of
the abolition of the court they had been elected to or the revocation of the substan-
tial part of the jurisdiction of that court.

However, paragraph 7 of Draft Amendment IV abolishes non-transferability,
one of the safeguards of judicial independence®. The non-transferability guarantee
has been omitted and the exception (transfers without the judges’ consent) has be-
come the rule. This gives rise to particular concern in view of the fact that the Draft
Amendment “introduces” a vague and as yet legally unknown expression “reorgan-
isation of the court system” Contrary to the obligation to ensure that transfer of
judicial officials is independent of political influence, the ruling majority will be
able to transfer judges against their will to other courts, of any kind, degree or juris-
diction, in case of the “reorganisation” of the court system (because it will have the
votes of five members of the HJC it elects and the casting vote of the HJC Chairper-
son). In addition to the already listed negative effects, this will pave the way for
punishing politically “disobedient” judges and prosecutors.

In its Opinion No. 17(2014), the CCJE has said that judicial independence can be
compromised by various matters which may have an adverse impact on the adminis-
tration of justice (paragraph s), such as a lack of financial resources %, problems
concerning the initial and in-service training of judges® and the unsatisfactory ele-
ments regarding the organisation of the judiciary and also the possible civil and crim-
inal liability of judges .

The problem of inequitable caseloads of courts and judges has indisputably re-
flected on lack of access to justice within a reasonable time because it takes the
courts and judges shorter or longer periods of time to rule on the cases, depending
on their caseloads. Access to justice within a reasonable time requires that trials,
including enforcement of court decisions, be completed within a reasonable, as well
as optimal and foreseeable time. The problem of inequitable caseloads of courts and
judges is the consequence of the inadequate court network, inadequate jurisdiction
of the courts, and lack of judges sitting on courts in some towns.

It needs to be borne in mind that the allocation of judges depends on the High
Judicial Council whereas the network of courts and their jurisdiction are governed
by the law, and hence the responsibility of the legislative and executive authorities.
This is why European standards entail specific state obligations in that respect. Un-
der Council of Ministers Recommendation Rec 2010(12) on judges: independence,

¢ More on the inequitable caseloads of courts and judges, as one of the three main problems in
Serbia’s judiciary, alongside insufficient independence and training, in the JAS text “Comments on the
Proposed Concepts and Concept Proposals for Amendments to the Constitution of the Republic Of
Serbia” of 25 August 2017, pp. 4, 8, 9 and 13-20, available at: http://www.sudije.rs/index.php/en/aktuel-
nosti/constitution/250-judges-association-of-serbia-comments-on-the-proposed-constitutional -
amendments.html.

2 CCJE Magna Carta of Judges (2010), paragraphs 3 and 4.

% CCJE Opinion no. 2(2001), paragraph 2.

¢ CCJE Opinion no. 4(2003), paragraphs 4, 8, 14 and 23-37.

¢ CCJE Opinion no. 3(2002), paragraph s51.



190 Testimony - Preparation for the Changes to the 2006 Constitution and the Legal Profession

efficiency and responsibilities, [T]he authorities responsible for the organisation and
functioning of the judicial system are obliged to provide judges with conditions en-
abling them to fulfil their mission and should achieve efficiency while protecting and
respecting judges’ independence and impartiality (paragraph 32); Each state should al-
locate adequate resources, facilities and equipment to the courts to enable them to func-
tion in accordance with the standards laid down in Article 6 of the Convention and to
enable judges to work efficiently (paragraph 33); A sufficient number of judges and ap-
propriately qualified support staff should be allocated to the courts (paragraph 35).

Insistence on the fulfilment of the efficiency requirement at all costs, including
the weakening of the non-transferability principle, an element of judicial indepen-
dence, is not based on a comprehensive analysis of the reasons for the courts’ back-
logs and the judges’ inequitable caseloads. This is why it has led to the unacceptable
conclusion that, due to the provisions in Article 150, the Serbian Constitution in-
cludes a much more rigid approach to the transferability of judges than the EU stan-
dards, which has produced consequences at several levels, the most important of which
is the impossibility of significantly improving the court network by judicial mobility
and thus improving access to justice, although precisely the latter must be the priori-
ty®. This is how ROLAN commented the provision that found its way in the Work-
ing Draft and JAS quotes it here in the attempt to understand why the proposer
opted for this solution but failed to provide a proper statement of justification of the
Draft Amendment. Easier and more frequent transfers of judges would undermine
the efficiency of the court system and cause effects contrary to those adduced to
justify the weakening of the guarantees of independence - the trials would last lon-
ger because the transferred judges would need time to familiarise themselves with
the cases, the statutes of limitations in criminal cases would expire and the court
system would become more expensive (because all the housing and travelling costs
of the transferred judges would have to be covered). It is therefore clear that easier
transfers of judges against their will cannot make up for the deficiencies in the work
of the legislative and executive authorities, which are charged with defining the
court network and the jurisdiction of the courts.

Without any intention of neglecting the role and responsibilities of the judges, it
nevertheless has to be pointed out that the reform process primarily depends on the
direction set in the Constitution and the adequate and applicable laws governing
the court network, jurisdiction of courts and procedural rules, which are adopted in
accordance with them (and these laws are not adopted by the judiciary, but by the
legislature, which votes in legislation submitted by the executive government). The
ad hoc judicial transfer measure, which this provision of the Draft Amenment turns
into a rule for (mis)managing the court system, cannot, in the long term, improve
the judiciary, notably the efficiency of the system and access to justice. It will, how-
ever, definitely result in lowering the level of judicial independence guarantees, pro-
vide for the possibility of further undermining judicial independence and thus of
the citizens’ right to a fair trial.

% Document outlining the amendments proposed by the Rule of Law Academic Network (RO-
LAN), page 27.
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High Judicial Council: Draft Amendments VIII - Jurisdiction; IX - Composi-
tion; XI - Chairperson; XII - Work and Decision-Making

Eleven of the 24 draft amendments regard the judiciary; as many as six of them
regard the High Judicial Council. They will be analysed together because that is the
only way to gain insight in their effects. Section 1.1 of the Chapter 23 Action Plan on
judicial independence (page 29) clearly states that the Republic of Serbia shall en-
sure the following in response to the EU’s recommendations in the Screening Re-
port: The strengthening of the role of the High Judicial Council and State Prosecuto-
rial Council in terms of the management of the judiciary, as well as the supervision
and control of the judiciary; that they will have at least 50% of their members, selected
by their peers, from amongst the ranks of judges and public prosecutors and represent-
ing different levels of jurisdiction (the role of the National Assembly is solely declara-
tory). The JAS disagrees with this commitment, since it considers that it reduces the
attained degree of independence and of the right to a fair trial (more below)

As per Draft Amendment VIII, the title of which leads to the conclusion that it
regards the jurisdiction of the HJC, it is unclear why the Ministry gave the following
title to its statement of justification: Statement of justification of the Revised Jurisdic-
tion for the Appointment of Judges and Court Presidents or why it mentions judicial
appointments and promotion and disciplinary measures against judges in its state-
ment of justification. As elsewhere, the Ministry referred to the Venice Commis-
sion, notably its 2007 Report on judicial appointments?, as the only source of stan-
dards governing this issue.

Draft Amendment VIII significantly limits the HJC’s jurisdiction, which is “con-
cealed” by the list of some of its competences that definitely should not be men-
tioned in the Constitution (e.g. collection of statistical data). Particular concern is
caused by the fact that the HJC will no longer be charged with guaranteeing the
independence of judges, but only with guaranteeing the independence of courts.
The CCJE discussed the connection between the judicial council’s composition and
competences in its Opinion no. 10(2007) (paragraphs 44-47). Namely, if the Coun-
cil has broad competences, especially if it manages the court budget, it needs to have
a mixed composition, in order to ensure the legitimacy of its work. However, if it
has fewer competences, which practically boil down to the judges’ status-related
issues, there is no justification for changing its composition and reducing the num-
ber of its members from among judges (which is what Draft Amendment IX envis-
ages: a reduction of members from among the ranks of judges from seven to five):

 Judicial Appointments CDL-AD (2007)028, paragraph 25.

¢ Also there should be a close connection between the composition and the competences of the Council
for the Judiciary. Namely, the composition should result from the tasks of the Council for the Judiciary.
Certain functions of the Council for the Judiciary may require for example members of the legal profes-
sions, professors of law or even representatives of civil society. (paragraph 4s.).

Among Councils for the Judiciary, a distinction can also be made between Councils performing tradi-
tional functions (e.g. in the so-called “Southern European model” with competences for appointment of
judges and evaluation of the judiciary) and Councils performing new functions (e.g. in the so-called
“Northern European model” with competences for management and budget matters). The CCJE encour-
ages attributing both traditional and new functions to the Council. (paragraph 46).
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When there is a mixed composition in the Council for the Judiciary, the CCJE is of the
opinion that some of its tasks may be reserved to the Council for the Judiciary sitting
in an all-judge panel.(paragraph 20).

The Draft Amendments change the number of members, the composition of the
HJC and the way in which its members (Draft Amendment IX) and its Chairperson
(Draft Amendment XI) are elected, as well its working and decision-making proce-
dures (Draft Amendment XII). They therefore formally fulfil part of the obligations
under the Chapter 23 Action Plan, because the judges will have 50% of the seats on
the Council, which is the minimum Serbia committed to and much less than the
judges have now. The HJC will now have 10 instead of 1 members; an even number
of members is clearly inappropriate for a body, which will inevitably have problems
adopting decisions in case of differences in opinion. As opposed to the current three
ex officio members (the president of the highest court, the Justice Minister and the
chair of the parliamentary committee for the judiciary) and eight elected members
(one law professor, one lawyer and six judges), the Draft Amendment lays down
that the HJC shall be composed of two, at first glance, equal groups of members -
five judges, to be elected by their peers, and five “renowned law graduates”, to be
elected by the Assembly. The ruling political majority will be entitled to elect the
five HJC members, who will boast the majority of votes and thus play a decisive role
(their votes will also suffice to elect the HJC Chairperson), because, in the event the
Assembly fails to elect the HJC members by a three-fifths majority, it shall elect
them by a five-ninths majority of all deputies within 15 days (i.e. 139 deputies, pre-
cisely the number of deputies the ruling majority now commands in parliament).
The formulation of Draft Amendment IX suffices to conclude that disparagement
and mistrust of judges will be built in the foundations of Serbia’s legal order, because
the provision implies that judges are not “renowned law graduates’, that only the
HJC members elected by the Assembly are. The “renowned law graduates” will be
elected in the following manner: they will themselves apply for the position, in re-
sponse to a “public vacancy notice” published by the competent Assembly commit-
tee, which will review the applications and suggest to the Assembly which of the
candidates to elect. It goes without saying that there is quite a good chance that
none of the members of the parliamentary committee have a law degree or are ca-
pable of evaluating “the legal renown” of the self-nominated applicants and that
such a lay body will be unable to genuinely assess which of them are “renowned law
graduates”; it also goes without saying that the committee will definitely be capable
of “receiving political signals” about which candidates are considered suitable by
the ruling political echelons and uphold their candidacies. This provision does not
even preclude the possibility of the Minister, provided s/he has a law degree, or any
other law graduate working in the Minister, or, for that matter, a politician with a
law degree, running for a seat on the HJC and being is elected to it, and thus becom-
ing a “renowned law graduate”.

The Ministry’s references to the above-mentioned Venice Commission 2007 Re-
port on judicial appointments and its 2011 Opinion on the Draft Amendments to
the Constitution of Montenegro as well as on the Draft Amendments to the Law on
Courts (hereinafter: Montenegro Opinion), or its 1998 Opinion on constitutional
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amendments in Albania in its statement of justification are not persuasive either. In
its Montenegro Opinion, which the Ministry refers to on a number of occasions,
and which was co-authored by Mr. Hamilton, who assisted the Ministry in drafting
the Working Draft in his capacity of CoE expert, does not prohibit the Justice Min-
ister from sitting on the HJC, but explicitly says the minister is not to have any vot-
ing rights in disciplinary and removal proceedings. Therefore, allowing the Justice
Minister to take part in disciplinary and removal proceedings, which s/he is entitled
to initiate (under paragraph 3 of Draft Amendment VIII) is directly in contraven-
tion of even the Venice Commission’s Montenegro Opinion the Ministry is refer-
ring to, as well as a number of judgments of the European Court of Human Rights.

In paragraph 13 of its Montenegro Opinion, the Venice Commission states that
through granting the final decision on both appointment and dismissal to the Parlia-
ment and restricting the term to five years, the proposal still conveys the impression of
political control. Therefore, both in this Opinion and in its 2007 Opinion on Serbia’s
Constitution (CDL-AD(2007)004, paragraphs 70 and 106) the Venice Commission
alerts to the risk that the election of HJC members by parliament may result in the
politicisation of the judiciary and mistrust in judicial independence. In the Monte-
negro Opinion, the Venice Commission suggests that, should the provision on the
election of Council members by the parliament remain, they be elected by a two-
thirds majority. The proposer of the Draft Amendments did not take on board the
Venice Commission’s suggestion that the HJC members be elected by a two-thirds
parliamentary majority (167 deputies) and thus gain greater democratic legitimacy.
Rather, the proposer introduced an absolutely novel majority of five-ninths (139
deputies), whereby it lowered the threshold for electing HJC members and, thus,
their legitimacy.

In its statement of justification of the Draft Amendment XI provision prohibit-
ing the election of the HJC Chairperson from among the ranks of judges, to prevent
the corporatisation of the judiciary, which the Ministry is strongly insisting on, the
Ministry refers to paragraph 96 CDL-AD (2007)o47 of the Venice Commission
Montenegro Opinion® (not mentioning that it topic has been elaborated in para.14
of the Venice Commission Montenegro Opinion CDL-AD(2011)0107°) in which the
Venice Commission does, indeed, propose a composition in which there is a parity
of members coming from the judiciary and from the rest of society. This pluralism
in composition is mentioned also in the Venice Commission Opinions on Monte-
negro CDL-AD(2012)024” and on Armenia CDL-AD(2017)0197>. Nevertheless,
other parts of that Opinion and other Venice Commission opinions also need to be

% Opinion CDL-AD (2007)047 of 19 March 2007, available at http://www.venice.coe.int/web-
forms/documents/?pdf=CDL-AD(2007)047-€ 15.12.2007.

7> Opinion CDL-AD(2011)010 of 17 June 2011, available at http://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD(2011)010-¢

7 Opinion CDL-AD(2012)024 on two Sets of draft Amendments to the Constitutional Provisions
relating to the Judiciary of Montenegro - 14-15 December 2012, available at http://www.venice.coe.
int/webforms/documents/?pdf=CDL-AD(2012)024-¢

72 Opinion CDL-AD(2017)019 on the Draft Judicial Code - 6-7 October 2017, available at http://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)019-¢
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borne in mind to gain a clear picture of the context in which the Commission ex-
pressed this view. For example, the Ministry disregarded paragraph 19 of that Opin-
ion, which clearly suggests that although the HJC should be comprised of five judg-
es and five lay members, the parliament should not elect all five lay members be-
cause that would result in political control over the judiciary, the avoidance of which
is the very purpose of the Venice Commission’s endeavours. The Venice Commis-
sion even recommends who should elect the five lay members of the HJC: two
members could be renowned lawyers elected by a two-thirds majority in parliament
- one would be nominated by the majority, one by the opposition; one renowned
member of the legal profession could be appointed by the President; one renowned
member of the legal profession could be proposed by the civil society (which would
require a mechanism in which NGOs, academia and bar association could partici-
pate); and the Minister of Justice, who is an ex officio member with no voting rights
in disciplinary and removal proceedings. In the view of the Venice Commission,
only once these requirements are fulfilled can the Chairperson elected from among
lay members. Beside this, in Opinion CDL-AD(2017)o19 on Armenia (Para. 90),
Venice Commission welcomes that the chairpersons of the SJC are elected by rota-
tion from amongst judge members and lay members, for a term of two and half
years (Article 81). None of these considerations are reflected in the Draft Amend-
ments, with the exception of the provision that the HJC Chairperson may not be a
judge. On the other hand, the CCJE states the following in its Opinion no. 10 on the
Council for the Judiciary at the service of society: It is necessary to ensure that the
Chair of the Council for the Judiciary is held by an impartial person who is not close
to political parties. Therefore, in parliamentary systems where the President/Head of
State only has formal powers, there is no objection to appointing the Head of State as
the chair of the Council for the Judiciary, whereas in other systems the chair should be
elected by the Council itself and should be a judge (paragraph 33).

All the cited reports and opinions, including the Venice Commission’s 2010 Re-
port on the Independence of the Judicial System,” include the view that the judicial
council should have a pluralistic composition (judges and non-judges) with a sub-
stantial part, if not the majority, of members being judges (paragraph 32). This view
definitely cannot be construed as meaning that judges may account for the minor-
ity in the HJC, i.e. that they may be outvoted by other HJC members, as envisaged
by the Draft Amendments.

As per attaching particular importance to the 2007 Report on Judicial Appoint-
ments, it needs to be noted that the Venice Commission says in the very first sen-
tence of its Report that it adopted it as a contribution to the elaboration of CCJE’s
Opinion no. 10 on the structure and role of judicial councils, adopted in November
2007. The Venice Commission further states in this Opinion that although the pres-
ence of the members of the executive power in the judicial councils might raise confi-
dence-related concerns, such practice is quite common (paragraph 33) and refers to

73 Study No. 494/2008 of 16 March 2010 (CDL-AD(2010)004) Report on the Independence of the Ju-
dicial System Part I: the Independence of Judges, available at: http://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD(2010)004-€¢
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the cases of France, Bulgaria, Romania and Turkey. (NB the case of France differs
from the others, because the presence of the President, and the Justice Minister, in
the Senate was undisputable when the President (Charles de Gaulle) was a repre-
sentative of the nation rather than a political figure. Now, when this is no longer the
case, the French are working on changing the composition of the Council, on which
the Justice Minister will not sit any longer. The other countries listed by the Venice
Commission recently established their Councils, rife with frictions and negative
experiences caused by the Justice Ministers’ participation in their work.) In any
case, the Report explicitly says that in order to insulate the judicial council from
politics its members should not be active members of parliament (paragraph 32).

A comprehensive, more recent and more important Venice Commission Report
on the Independence of the Judicial System Part I: the Independence of Judges of
March 2010 says inter alia, the following in paragraph 32: To sum up, it is the Venice
Commissions view that it is an appropriate method for guaranteeing for the indepen-
dence of the judiciary that an independent judicial council have decisive influence on
decisions on the appointment and career of judges. Owing to the richness of legal cul-
ture in Europe, which is precious and should be safeguarded, there is no single model
which applies to all countries. While respecting this variety of legal systems, the Venice
Commission recommends that states which have not yet done so consider the estab-
lishment of an independent judicial council or similar body. In all cases the council
should have a pluralistic composition with a substantial part, if not the majority, of
members being judges. With the exception of ex-officio members these judges should
be elected or appointed by their peers. European standards, including on judicial
councils, have been evolving and the 2010 Magna Carta of Judges states the follow-
ing: [T]he Council shall be composed either of judges exclusively or of a substantial
majority of judges elected by their peers. (paragraph 13)

However, as far as judicial councils are concerned, the Venice Commission does
not attach more relevance to any of its reports and opinions than to the above men-
tioned CoE Committee of Ministers Recommendation CM/Rec (2010)12 on judges:
independence, efficiency and responsibilities, the 2010 Magna Carta of Judges, or a
number of CCJE Opinions, including Opinion No. 10(2007) on the Council for the
Judiciary at the service of society”. The latter, adopted in November 2007, took ac-
count of the Venice Commission’s 2007 Report” but included slightly different solu-

7+ Translated into Serbian by the JAS.

7> When preparing this Opinion, the CCJE examined and duly took into account in particular:

the acquis of the Council of Europe and in particular Recommendation No.R(94)12 of the Commit-
tee of Ministers to member States on the independence, efficiency and role of judges, the European

Charter on the Statute for Judges of 1998 as well as Opinions No. 1, 2, 3, 4, 6 and 7 of the CCJE;

o the report on “Judicial Appointments” adopted in March 2007 by the Venice Commission during
its 70" Plenary Session, as a contribution to the work of the CCJE;

o the replies by 40 delegations to a questionnaire concerning the Council for the Judiciary adopted by
the CCJE during its 7 plenary meeting (8-10 November 2006);

o the reports prepared by the specialists of the CCJE, Ms Martine Valdes-Boulouque (France) on the
current situation in the Council of Europe member States where there is a High Council for the
Judiciary or another equivalent independent body and Lord Justice Thomas (United Kingdom) on
the current situation in states where such a body does not exist;
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tions. It is the most comprehensive and relevant set of European standards on judi-
cial councils and includes a series of guidelines referring to other relevant docu-
ments and standards (on appointment, accountability, et al)’® and defines the coun-
cils’ general mission (to safeguard the independence of the judiciary and the rule of
law), its composition (judges account for the majority), resources for its functioning
(to ensure financing, personnel, technical expertise and legitimate decisions of the
council), extensive powers in order to guarantee the independence and the effi-
ciency of justice (in the selection, appointment and promotion of judges, evaluation
of their performance, guidelines on ethical and disciplinary accountability of judg-
es, training, budget of the judiciary, court management and administration, protec-
tion of the image of justice, possibility to provide opinions to other powers of state,
co-operation activities with other bodies on national, European and international
level), all this in the service of accountability and transparency in the judiciary.

With respect to the composition of the council, this Opinion lays down that it
shall be such as to guarantee its independence and to enable it to carry out its func-
tions effectively. (paragraph 15). This view is shared by the Venice Commission as
well, which says that the main purpose of the very existence of a Supreme Council of
the Judiciary is the protection of the independence of judges by insulating them from
undue pressures from other powers of the State (paragraph 27 CDL-JD(2007)oo1).
Even when membership is mixed, the functioning of the Council for the Judiciary shall
allow no concession at all to the interplay of parliamentary majorities and pressure
from the executive, and be free from any subordination to political party consider-
ation, so that it may safeguard the values and fundamental principles of justice. (CCJE
Opinion No. 10(12), paragraph 19).

As opposed to the Draft Amendments, which do not set any requirements HJC
members need to fulfil, the Venice Commission recommends in its Montenegro
Opinion from 2011 that the lay members of the HJC be elected from among lawyers
and law professors (paragraph 18). Other European standards also require specific
qualities individuals elected to judicial councils should possess: Members, whether
judges or not, must be selected on the basis of their competence, experience, under-
standing of judicial life, capacity for discussion and culture of independence. (para-
graph 21, CCJE Opinion No. 10(2007)), whereas the non-judge members may be se-
lected among other outstanding jurists, university professors, with a certain length of
professional service, or citizens of acknowledged status. (paragraph 22). In any case,
prospective members of the Council for the Judiciary, whether judges or non judges,
should not be active politicians, members of parliament, the executive or the adminis-
tration. This means that neither the Head of the State, if he/she is the head of the
government, nor any minister can be a member of the Council for the Judiciary. (para-

o the contributions of participants in the 3" European Conference of Judges on the theme of "Which
Council for justice?", organised by the Council of Europe in co-operation with the European
Network of Councils for the Judiciary (ENC]J), the Italian High Council for the Judiciary and the
Ministry of Justice (Rome, 26-27 March 2007).

7¢ This document is quoted as a document relevant to judicial councils also by the Working Group
of the Judicial Reform Commission, which prepared the Legal Analysis of the Constitutional Frame-
work on the Judiciary.
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graph 23). “... in other systems [where the President or Head of State does not have
only formal powers], the chair should be elected by the Council itself and should be a
judge” (paragraph 33). As per the way in which judicial council members are ap-
pointed, the CCJE states in its Opinion that [I]n order to guarantee the independence
of the authority responsible for the selection and career of judges, there should be rules
ensuring that the judge members are selected by the judiciary (paragraph 25) and that
it does not advocate systems that involve political authorities at any stage of the selec-
tion process (paragraph 31).

The Draft Amendments provide the National Assembly with the possibility of
electing any law graduate to the Council, who will become a “renowned lawyer” by
the very act of election to the Council. Furthermore, by providing the Council
Chairperson, who may not be elected from among the ranks of judges, with the
casting vote (i.e. two votes), the judges will become the minority in the Council.
This is evident in paragraph 1 of Draft Amendment XII on decision making in the
Council: The High Judicial Council shall adopt decisions by the votes of at least six
of its members or the votes of at least five of its members, including the vote of the
High Judicial Council Chairperson, at sessions attended by at least seven of its
members. This means that the Council can adopt decisions with the votes of only
five of the “political” members, provided the session is attended by at least two judg-
es (even if they vote against those decisions); on the other hand, members from
among the ranks of judges cannot adopt any decisions without the consent of at
least one “political” member of the Council.

The Draft Amendments pervert the purpose of the existence of the HJC, which
is to safeguard the independence of courts and judges”. It introduces a new channel
of party influence on the judiciary, in contravention of Article 5(4) of the Constitu-
tion, which prohibits political parties from exercising power directly or subjecting
it to their control. The draft amendments do not fulfil the commitment in the Chap-
ter 23 Action Plan on the merely declaratory role of the National Assembly. On the
contrary, the role of the Assembly, or, more precisely, the ruling majority, remains
essential, because it is the one that will be electing half of the Council members, the
very half that will have the majority of votes and thus a decisive role in the work of
the Council.

IV Conclusion

Reasons for amending the Constitution

Serbia has undertaken to amend its Constitution in the National Judicial Reform
Strategy with the aim of enhancing judicial independence by eliminating the influ-
ence of the legislative and executive power on the appointment and dismissal of judges
and court presidents, public prosecutors and deputy public prosecutors, and appointed
members of the High Judicial Council (HJC) and the State Prosecutorial Council
(SPC). This same commitment to constitutional reform to secure judicial indepen-
dence and accountability, in view of recommendations of the Venice Commission,’

77 CCJE Opinion no. 10(2007) paragraphs 8-14.
78 This refers to recommendations made by the Venice Commission in its Opinion on the Constitu-
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is also undertaken in Serbia’s Chapter 23 Action Plan. Serbia has committed neither
to increasing political influence nor reducing the extent of human rights attained
(which is, at any rate, prohibited under Article 20.2 of the Constitution); in addi-
tion, the right to a free trial, guaranteed by the Constitution to each citizen of Serbia
(Article 32), includes the requirement not to reduce safeguards for the indepen-
dence of judges.

Events leading to and following the publication of Draft Amendments

Aware of the significance of any changes to Constitutional provisions governing
the judiciary, the Judges’ Association of Serbia responded to the Ministry’s invita-
tion and took part in the ‘consultations’ on amending the Constitution of Serbia
that began in mid-2017. From the very outset, this process neglected the issue the
debate ought to have focused on in the first place, namely, securing judicial inde-
pendence. The procedure was not cast as a formal public consultation and did not
actually allow opinions to be solicited: no legal text was up for discussion, judicial
bodies and academia were not involved, and the debate was marred by disparaging
comments made by representatives of the Ministry about a number of participants,
judges’ professional associations, and judges and prosecutors as a body. In light of
these circumstances, on 30 November 2017 the Judges’ Association of Serbia with-
drew from the consultations and notified the Ministry of Justice and the Serbian
and international public of its decision to do so.

The Judges’ Association again responded to an invitation to discuss the Draft
Amendments in February 2018, but the roundtables held in the cities of Kragujevac
and Novi Sad followed exactly the same pattern as seen in earlier consultations.
Moreover, in addition to his continuing derision and insults aimed at participants
in this debate, Cedomir Backovi¢, Assistant Minister of Justice and member of the
Venice Commission, publicly expressed his puzzlement at the fact that some of
them could even serve as judges or prosecutors. In a television appearance on 15
February 2018, Mr Backovi¢ openly threatened the President of the Judges” Associa-
tion of Serbia and other members of the profession, saying ‘I would be glad to harm
you and those like you’ These events forced professional and other associations to
again leave the process, as outlined in their public announcement.

The Chapter 23 Action Plan, adopted by the Government on 27 April 2016, has
been breached on multiple occasions, quite apart from failures to adhere to its time
limits: the 2014 Legal Assessment of the Constitutional Framework Concerning the
Judiciary in Serbia has been ignored; amendments to the Constitution were not
proposed in Parliament; and no working party to draft the amendments has been
established. The authors of the 2018 Draft Amendments remain unknown to this
day. As this text does not meet the two formal requirements envisaged under the
Chapter 23 Action Plan, its submission to the Venice Commission would constitute
another violation of the Constitution and Action Plan, even if the Venice Commis-
sion were to consent to even considering such a flawed proposal.

tion of Serbia, No. 405/2006, of 19 March 2007 (CDL-AD(2007)004).
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Legal drafting issues

In technical terms, the quality of the Draft Amendments is quite poor: the 24
proposed amendments are accompanied by little or nothing in the way of justifica-
tion. Whilst some amendments include inappropriate or incomplete statements of
justification, no rationale is provided for as many as ten of them. This ought par-
ticularly to be highlighted if one recalls that some of the amendments are in no way
connected with recommendations made by the Venice Commission or commit-
ments from the Chapter 23 Action Plan, such as changes to provisions governing
non-transferability of judges or positions incompatible with judicial office, or the
deletion of the ban on influencing judges in the exercise of their judicial office.
Moreover, the explanatory notes are at odds with the Serbian Common Method-
ological Rules for Legislative Drafting, which mandate that any proposed piece of
legislation must contain a statement of reasons for its enactment, including an as-
sessment of the current situation, issues the regulation is designed to address, objec-
tives to be achieved, and why legislation is the best option for resolving the problem
in question. The statements of justification also omit any findings of a regulatory
impact assessment (i.e. who is likely to be affected by the proposed changes, and
how). This oversight is more than just a formal error: it actually prevents any mean-
ingful discussion about the adequacy of the proposed amendments.

The systemically arranged relation of three branches of power (Article 4 of the
Constitution) is still lacking, the substance of the judicial power is not defined, nor
is the relation of courts and the Constitutional Court, material guarantees of the
independence of the judicial system as a whole, as well as pertaining to judges
themselves, nor there are guarantees for freedom of expression and professional
gathering of judges.

Provisions detailing the key principles of the judiciary - permanence, non-
transferability, incompatibility, and immunity - are poorly worded. The amend-
ments do not follow the fundamental tenet of legislative drafting, whereby the ex-
pressions used must be clear, precise, and definable (with the text needlessly using
lay wording such as ‘eminent jurist, ‘re-arrangement’ of the legal system, ‘private
office; and ‘first-instance court’). Given the appalling experiences the profession
suffered during the 2009 re-appointment of all judges and prosecutors that contra-
vened every established legal principle, the Draft Amendments are also greatly de-
ficient in that they do fail to propose a Constitutional Bill to implement the Consti-
tution, as only the totality of those provisions allows one to understand the exact
scope of the changes sought. This omission is all the more glaring as, formally, a
Constitutional Bill can only be introduced in the final phase of the amendment
process, immediately before the new Constitution is about to be enacted. And, at
this late stage, neither the public at large nor the expert community would be able
to grasp the scope of the proposed changes in their entirety, which would preclude
any transparent debate.

The reasons given for some amendments cite only one of the multiple opinions
issued by the Venice Commission on Serbia’s legislation (Judicial Appointments,
CDL-AD (2007)028). The justifications also reference portions of the Commission’s
opinions on the legislation of Armenia, Georgia, Albania, and Montenegro: these
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observations are taken out of context and do not contain general views, but rather
only comments regarding specific features proposed in particular social and his-
torical situations faced by countries with vastly different legal traditions. The expla-
nations made do not reveal why any given solution has been selected over other
applicable alternatives, and whether the option chosen is indeed the best for regu-
lating the Serbian judiciary. The Venice Commission is wrongly presented as a
source — or even as the source — of standards about the judiciary and judicial inde-
pendence, although the Commission is an advisory body primarily tasked with giv-
ing opinions as to the alignment of specific legislation enacted by individual states
with a set of standards developed by many other entities, including the European
Court of Human Rights, Consultative Councils of European Judges and Prosecu-
tors, European Network of Councils of the Judiciary, etc.

Amendments contained in the Draft Amendments

In terms of their content, the amendments meet none of the three commitments
undertaken in Item 1.1 of the Action Plan. At first glance, it would appear that in
developing the Draft Amendments the Ministry has addressed its pledges. The pro-
posals include the abolishment of the ‘trial appointment’ of judges to three-year
terms, incorporate requirements for the dismissal of judges into the Constitution,
allow the HJC to appoint and dismiss all judges and court presidents, and formally
remove the Minister of Justice and the chair of the Parliamentary Judiciary Com-
mittee from the HJC. However, the changes would leave judges in the minority on
the HJC, with five votes of the total of 11. The role of the Serbian Parliament in ap-
pointing members of judicial councils would be more than just procedural, as re-
quired in the Action Plan: Parliament would play a decisive part by selecting mem-
bers able to control the councils, either by means of presiding officers’ casting votes
or by simply being in the majority.

Other proposed amendments reinforce the impression that the ability of the leg-
islative and executive branch to influence the judiciary has been shifted onto the
governing political majority and the Judicial Academy. In addition, the HJC has
been formally weakened and transformed into an instrument to be wielded by the
Parliamentary majority of the day. Under the proposed model, the HJC would no
longer be responsible for guaranteeing judicial independence and would become a
mere puppet of the politicians, as evidenced by its composition (where actual judg-
es would be in the minority) and its greatly circumscribed powers (as any decision
could be made without the involvement of its judge members). The Judicial Acad-
emy will benefit from no guarantee of independence and will be faced with both
formal and, to an even greater extent, informal influence of the Ministry.” Unlike in
any other European nation, this institution will in fact have the power to vet candi-

7 Just how powerful this informal influence of the executive on the Judicial Academy is was re-
vealed by a statement made by the Director of the Judicial Academy on 27 January 2018. Addressing a
group of judges and lawyers attending a training event at the Academy, the Director claimed he was the
head of a Government institution and that he had to do as the Government said. This assertion was
subsequently reported in writing to the HJC by a judge who had taken part in the event.
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dates for appointment to courts with original jurisdiction by selecting students for
its courses, who will then enter the profession by formally being appointed as judg-
es by the HJC. Furthermore, this will prevent access to the judiciary for anyone
other than graduates of the Academy, such as, for instance, judicial or prosecutorial
assistants with appropriate training, or professors or legal practitioners.

The proposed amendments aim to curtail current constitutional guarantees of
judicial independence (by omitting the ban on political influence on judges in the
exercise of their office; authorising the Minister of Justice to bring disciplinary pro-
ceedings against judges and seek their dismissal; and introducing case law as a
source of law). They also do away with the principle of non-transferability (by al-
lowing judges to be transferred without their consent in the event of any ‘re-ar-
rangement of the judicial systenr’), and define appointments or positions incompat-
ible with judicial office broadly and vaguely (citing ‘private’ office, which raises the
prospect of a ban on professional associations of judges) whilst allowing the sched-
ule of incompatible positions to be easily amended by legislation.

The proposed introduction of ‘case law’ as a source of law, and its mandatory
alignment with statutory law, would permit the imposition on judges of the require-
ment to base their rulings, against their freely-held convictions, on precedent set by,
and according to the assessment of, a non-judicial authority. This is a retrograde
arrangement that is not appropriate to the legal order of the Republic of Serbia or
any other democratic nation.

Although the Draft Amendments aim to comprehensively revise Constitutional
provisions governing the judiciary, they do not clearly regulate the relationship be-
tween the three branches of government to make it obvious that the system of
checks and balances pertains to the legislative and executive, whilst the judiciary
remains independent. Moreover, the amendments do not define the extent of the
judicial system or stipulate substantive guarantees for the independence of judges
and the judiciary, nor do they guarantee judges freedom of speech and association.

The Ministry also seems to have cherry-picked opinions of the Venice Commis-
sion in an attempt to justify the introduction of measures that would permit the
judiciary to be controlled by the legislative and executive, whilst completely disre-
garding any of the Commission’s views to the contrary. This fact, coupled with the
concerns outlined above, seems to demonstrate that the Draft Amendments seek,
unnecessarily, to replace the present organisation of the judiciary by a new concept
that would diminish its current independence and enhance political influence over
the justice system.

Recommendations of the Judges’ Association of Serbia

Attached to this document of the Judges’ Association of Serbia, as its integral
part, there is a document: Key positions of professors. These positions were ex-
pressed on 20 February 2018 during Public hearing of Professors by: professor Ratko
Markovi¢ PhD, professor Irena Peji¢ PhD, professor Darko Simovi¢ PhD, professor
Olivera Vuci¢ PhD, professor Dragag Stojanovi¢ PhD, professor Marijana Pajvanci¢
PhD, professor Jasminka Hasanbegovi¢ PhD, Bosa Nenadi¢ PhD, professor Tana-
sije Marinkovi¢ PhD, professor Vesna Raki¢-Vodineli¢ PhD, professor Radmila
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Vasi¢ PhD, professor Zoran Ivosevi¢ PhD, professor Marko Stankovi¢ PhD, profes-
sor Violeta Besirevi¢ PhD, Serbian Academy of Sciences and Arts Member profes-
sor Kosta Cavoski PhD. The Judges” Association of Serbia expresses its consent with
all the key professions contained in the document Key positions of professors.

Discussions have revealed that the document is opposed by both civic and pro-
fessional organisations that have taken part in consultations to amend the Constitu-
tion, as well as by the highest judicial authorities and experts never even invited to
the public events. Serious criticism has been levelled at the Draft Amendments,
with their withdrawal sought by the High Judicial Council, State Prosecutorial
Council, Supreme Court of Cassation, and all courts that have to date met to con-
sider the issue. The same demands were also made by key experts in constitutional
law, political and legal theory, and judicial organisation who gathered on 20 Febru-
ary 2018 at the Public Hearing of Professors organised by the Judges’ Association of
Serbia and the Prosecutors’ Association of Serbia. Nevertheless, the Ministry has
sought to downplay this disapproval, and has attempted to gloss over calls from key
judicial institutions and renowned law professors for the amendments to be with-
drawn.

The Judges’ Association of Serbia stands by the recommendations made in its
Starting Points for debate on constitutional amendments concerning the judiciary
(30 June 2017) and the Observations on proposals and recommendations for
amendments to the Constitution of Serbia (25 August 2017). To permit meaningful
and wide-ranging debate on Constitutional reform, a topic of exceptional impor-
tance for the Serbian public, the Judges’ Association of Serbia recommends that the
Government of Serbia

« Withdraws the Draft Amendments;

Sets alonger and more appropriate time limit for public consultations; revisit the
2014 Legal Assessment of the Constitutional Framework Concerning the Judiciary
and use the views voiced therein as starting points for constitutional reform;

Considers comments submitted by all relevant stakeholders, including the Su-
preme Court of Cassation and all other courts, High Judicial Council, State Prose-
cutorial Council, academia and legal practitioners, professional associations of
judges and prosecutors, and non-governmental organisations actives in civil rights
and judicial issues, as minor alterations will inevitably diminish the current extent
of judicial independence; and

Prepares a new set of amendments and put them up for public consultation
alongside a working draft of a proposed Constitutional Bill, without which it is im-
possible to envision the true scope of the proposed changes.
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20 February 2018

KEY POSITIONS OF PROFESSOR ON THE WORKING
VERSION OF THE DRAFT AMENDMENTS TO THE
CONSTITUTION OF THE REPUBLIC OF SERBIA

As a contribution to the debate on the Working Version of the Draft Amend-
ments to the Constitution of the Republic of Serbia (hereinafter referred to as: the
Working Version), on 20 February 2018 the Judges Association of Serbia and the
Prosecutors Association of Serbia have organised a Public Hearing of Professors that
was attended by fifteen eminent experts from the fields of constitutional law, theory
of state and law, and judicial-organisational law. The event was attended by Prof.
Ratko Markovic, Ph.D, Prof. Irena Peji¢, Ph.D, Prof. Darko Simovi¢, Ph.D, Prof.
Olivera Vuci¢, Ph.D, Prof. Dragan Stojanovi¢, Ph.D, Prof. Marijana Pajvanci¢, Ph.D,
Prof. Jasminka Hasanbegovi¢, Ph.D, Prof. Bosa Nenadi¢, Ph.D, Prof. Tanasije
Marinkovié, Ph.D, Prof. Vesna Raki¢-Vodineli¢, Ph.D, Prof. Radmila Vasi¢, Ph.D,
Prof. Zoran Ivosevi¢, Ph.D, Prof. Marko Stankovié, Ph.D, Prof. Violeta BeSirevié,
Ph.D, and Academician Prof. Kosta Cavogki, Ph.D. These persons are of different
age, educational background and political orientation, and their only common de-
nominator is the legal profession. In terms of expert conclusions, they all agree that
the proposed Working Version should be withdrawn due to numerous shortcom-
ings, and that an entirely new version of the text should be drafted, with due respect
paid to the constitutional procedure.

This text outlines the key critical positions that essentially represent the com-
mon denominator of the opinions voiced at the above gathering. To facilitate read-
ing, they were classified into the following thematic units (with the understanding
that these units, of course, interweave to form a wider whole): 1) procedural issues,
2) issues concerning the division of power, 3) issues that represent constitutional
matter and those that have no place in the Constitution, 4) nomotechnical issues, 5)
tendent and erroneous interpretation of the views of the Venice Commission, and
6) room for political influence.

1.  Procedural issues:

1. The public hearing of the professors represented the first opportunity for the
above experts to publicly express their views of the Working Version, as they
were in no way involved in the drafting or debate concerning said document.

2. The Ministry of Justice (hereinafter referred to as: the Ministry) is not compe-
tent to propose amendments to the Constitution. The Government, on the other
hand, is competent to submit such a proposal, which is to be followed by the
procedure conducted by the competent committee of the National Assembly
(hereinafter referred to as: the Assembly). For the above reason, the proposed
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version of the text cannot serve as grounds for any public debate on the amend-
ments to the Constitution, and can instead only have the character of a working
version discussed among the expert public prior to the initiation of the official
procedure, and prior to the opening of a public debate on said topic. It follows
from the above that the proposed text of the Ministry also cannot be legally sub-
mitted to the Venice Commission.

3. The Working Version is in contravention of the objectives set forth in the Na-
tional Strategy and Action Plans for Judicial Reform and Chapter 23.

4. The Working Version is based on the views of a non-governmental organisation.
In the earlier, so-called consultative phase, professional associations provided
their detailed written contributions regarding said views, and submitted them to
the Ministry in September 2017 precisely because they realised that they will be
represented solely by the Ministry.

5. Ever since 2014, the Working Version had not taken into account the views of
the working group of the Commission for the Implementation of the National
Judicial Reform or the views that were submitted at the request of the Ministry
by professional associations of judges and prosecutors, as well as other associa-
tions dealing with the judiciary and human rights.

6. The debate underrates legal science and does not allow for a proper dialogue,
whereas the media are diminishing the importance of amending the Constitution,
almost as if the aim is to introduce the changes without attracting public attention.

7. The proposed Working Version reflects a low level of constitutional culture and
morality; if it were to be adopted, Serbia would have a highly deficient, “clerical”
Constitution.

2. Division of power:

1. The [creators of the] Working Version proceed from the view that the executive
and legislative powers will improve the judiciary by controlling the judicial pow-
er, and that this is justified by legitimacy afforded to them by the citizens in po-
litical elections. Beyond that lies the intention to have the executive and legisla-
tive powers rule over the judicial power. In other words, a situation where two
wolves and a sheep are voting on what is to be served for lunch also represents
democracy; independent judiciary is therefore necessary precisely to protect
citizens from such an outcome of voting.

2. The principle of the division of power is misunderstood, since the legislative and
executive powers are founded on political legitimacy based on the electoral will
of the citizens, while the judicial power derives its legitimacy from the profes-
sion, professional education and the type of work, whose nature is such that the
population cannot perform it, and neither can therefore its representatives (As-
sembly, deputies, President).

3. Regulation of state power based exclusively on legitimacy deriving from the
electoral will of the citizens leads to unification of power, violates the principle
of the division of power, prevents independence of the judiciary and establishes
political accountability of the judiciary to the executive and legislative branches
of power, thus undermining the concept of the rule of law.



Chapter IV 207

4.

10.

The “balance and control” rule applies among the legislative and executive pow-
ers; it does not apply to the judicial power as this would undermine its indepen-
dence, which would, consequently, leave the human rights of citizens without
essential protection.

The fact that all the branches of power are formally based on the Constitution,
i.e. that they are based on it in an equal way, is ignored.

. Itis also ignored that the judicial power, precisely because of the guarantees of

its independence, is the power that is legally limited and defined the most:

In the sense of content, because it applies the norms that are prescribed by the
other two branches of power;

In the procedural sense, because it is precisely defined when and how a judge is
to act;

In the sense of status, both in terms of legal expertise requirements that a judge
must meet as a minimum requirement for becoming a judge (whereas any adult
legal person can be Prime Minister or President), and in terms of the constraints
concerning the type of work a judge can perform, communication with the pub-
lic, promotion, etc.

It is ignored that the independence of the judiciary is the foundation of the rule
of law, and that independence of the judiciary is not a question of ordinance, but
a prerequisite for the protection of human rights.

The Working Version is allegedly fighting corporatism within the judiciary, but
it is instead destroying the legacy of the rule of law. The idea, contained in the
Working Version, of a law that would harmonise the jurisprudence is an obvious
example of demolition of the division of power and the rule of law according to
which, in a contemporary legal state, a judge is the person who decides based on
the Constitution, laws and other applicable regulations, including those on the
assessment of evidence based on a judge’s free conviction.

Regardless of whether it was caused by ignorance or intent, the result of the
Working Version is a denial of independence of the judiciary and the equalisa-
tion of judicial free conviction with judicial arbitrariness.

If one proceeds from the unquestioned view that an independent judiciary is
the foundation of the rule of law, then the Working Version destabilises this
foundation.

3. Issues that have no place in the Constitution and those that should be

regulated by the Constitution

1.

The following issues do not constitute constitutional matter, and therefore have

no place in the working version of the eventual Draft Constitution:

o The system of education and professional development in any field, including
the development of lawyers for the purpose of acquiring knowledge neces-
sary for the profession of judge, and even less the constitutional definition of
the institution in charge of judicial training, that is, the Judicial Academy as
the only such institution for the time being, whose work to date has not been
positively assessed and no criteria and control system of its independence
and quality of work have been established by scientific institutions; in addi-
tion, such an institutions does not exist in every country;
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o Details that would turn the Constitution into a “book of all things”, such as
“applying for a public competition” for the selection of prominent lawyers,
judicial committees’ procedures or their detailed competencies (“dealing
with statistics”), etc.;

2. The Working Version of the possible Draft Constitution has omitted the follow-
ing issues that must be regulated:

o A clearly defined relationship between the three branches of power (present
in the current Article 4 of the Constitution), so that it is unquestionable that
the system of balance and mutual control refers to the legislative and execu-
tive powers, while the judicial power remains independent,

o Certain types of courts (only the Supreme Court is mentioned, while the
provisions concerning all other courts have been deleted),

o Prescribed material guarantees of the independence of judges and autonomy
of prosecutors,

o Prescribed right of judges and prosecutors to professional association,

o Prescribed reasons for dismissal of members of judicial councils from the
ranks of “prominent lawyers”,

o Prescribed public nature of the work of the judiciary,

o Retained current constitutional position of the High Judicial Council within
the rank of the highest state authorities.

4. Nomotechnics:

1. The Working Version, which contains an unusually large number of amend-
ments (24), was created at an extremely low nomotechnical level and should
never have been published.

2. Only in the first two amendments is it possible to understand what, in the exist-
ing articles of the Constitution, is to be changed by which amendment.

3. There are practically no explanations concerning the amendments (there are
none for 10 amendments). Apart from the exceptions, there is no explanation as
to why some of the existing solutions are being changed or completely aban-
doned, and what it is to be achieved by this, which is extremely important for the
proper interpretation of the Constitution when applied in the future.

4. References to the views of the Venetian Commission are excessive, erroneous,
inappropriate or unnecessary — without respecting legal science and the profes-
sion in Serbia, as if the Constitution was being changed to benefit others and not
us, while the explanations provided for some dozen amendments quote the
views of the Venice Commission that do not even refer to the content of said
amendments.

5. Important principles of the judiciary are poorly formulated: permanence tenure
of office, non-transferability, incompatibility, immunity.

6. Unlike the other authorities (the Government, the President, the Protector of
Citizens, the Constitutional Court), is it unnecessarily added only in the case of
the Supreme Court that it is an authority “of Serbia”.

7. The provisions relating to independence and prohibition of political activity
have been deleted, although they should have been emphasised.
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8.

10.

There is a deviation from the fundamental nomotechnical rule that the terms
used must be clear, precise and determinable (unclear terms “prominent lawyer”,
“reorganisation” of the judicial system, “private function”, “first instance juris-
diction” are used completely unnecessarily and nesciently).

Competencies of the High Judicial Council are increased, while the number of
its members is reduced.

Bearing in mind the terrible experience involving the re-election of all the judg-
es and prosecutors of 2009, contrary to all the principles of legal civilisation, a
significant deficiency of the Working Version is that it does not contain the draft
version of the corresponding accompanying Constitutional Law on the Imple-
mentation of the Constitution, as the real scope of the proposed solutions can be
understood only when all these norms are considered together. Especially since,
formally and legally, the Constitutional Law can only be proposed in the final
phase of amending and supplementing the Constitution, i.e. in the phase of
adoption of the new Constitution, which would completely prevent transparent
examination of the intended constitutional solutions since, until that time, nei-
ther the general nor the expert public would have been able to get acquainted
with all the solutions.

5. Tendent and erroneous interpretation of the views

of the Venice Commission

It is a mistake to believe that the Venice Commission is the source of standards
in the field of judiciary and the independence of the judiciary, as it is an advisory
body that only provides concrete opinions on concrete constitutional and legal
solutions of individual states and their compliance with standards. Numerous
bodies create the standards, such as the Court of Human Rights in Strasbourg,
the Consultative Council of European Judges, the Consultative Council of Euro-
pean Prosecutors, and others.

It is disregarded that the Venice Commission:

o Calls for a stronger and constitutional guarantee of independence in “new
democracies”;

o Takes different views on the same issues under different circumstances (for
example, the first appointment for a limited period of time);

o Expects representatives of the executive and legislative powers to refrain
from issuing any statements that undermine the confidence in the judiciary,
which was negated by the appearances of representatives of the political pow-
er, as well as by the Working Version, which suggests that the other two
branches of power should be superior to the judicial branch, thus addition-
ally undermining the confidence [of the public] in judicial power;

o Is not of the opinion that the Minister should have the right to institute dis-
ciplinary proceedings, which is contrary to the earlier decisions of our Con-
stitutional Court, as well as the decisions of the Court in Strasbourg in three
cases against Macedonia,

o Proceeds from the standpoint that the purpose of a judicial council is to
strengthen the independence of the judiciary when it comes to issues con-
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cerning the election (career advancement) of judges and their accountability

(dismissal and disciplinary liability), due to which “the majority of members

of the judicial council must be elected by the judiciary itself, while other

members must be from among the rank of prominent lawyers and free of

conflict of interest , while the proposed solutions are contrary to this view.
In the Working Version, a selective approach was applied when referring to cer-
tain views of the Venice Commission, in that only a part, or even part of a sen-
tence, from the opinion is quoted, while the other part - the one that makes it a
meaningful and functional whole - is ignored. Thus, referring to the alleged
position of the Venice Commission (the opinion concerning Armenia) on judi-
cial practice as the source of law and the possibility of harmonising jurispru-
dence by law, is inappropriate, especially since, in said opinion, the Venice Com-
mission reiterates that decisions of judges of lower instance courts should not be
forced by the higher courts, and that neither the higher nor the highest courts
should be allowed to act as “legislators”

6. Room for political influence

The election of judges is removed from the previous competence of the Parlia-
ment into the institution in charge of judicial training, i.e. the Judicial Academy,
which, by selecting its own attendees, preliminarily decides who will become a
judge (as only a graduate of such an institution can be elected judge in certain
courts); the Academy itself, or any institution with such powers, will fall very
quickly, if it hasn't already, prey to political parties.

. The election of judges (to courts with exclusively first instance jurisdiction) is

essentially removed from the hands of the High Judicial Council, whose role in
the election of judges is to become only protocolary (since judges are elected
from among the candidates selected by the Academy).

The ruling political majority (based on the votes of five members of the High
Judicial Council elected by said majority, and the “golden” decisive vote of the
President) is allowed, in the event of “reorganisation” of the judicial system, to
transfer a judge against his or her will to another court, of any type and territory.
This annuls non-transferability as one of the guarantees of judicial independence.
By imposing a ban on the discharge of a “private function” by a judge/prosecu-
tor, the right to professional association is jeopardised and the persecution of
politically “disobedient” persons permitted.

The judiciary is to be “disciplined” by the authority of the Minister of Justice to
initiate disciplinary proceedings against judges, as well as proceedings for the
dismissal of judges, which enables an administrative official to decide on the
termination of judicial office.

. The objective of the existence of the High Judicial Council and its role have been

frustrated, as the ruling political majority is authorised to elect any lawyer as
member of the High Judicial Council, due to the fact that the Assembly Com-
mittee, which is not obliged to include a single lawyer, is authorised to propose
— between candidates who have nominated themselves - members of the High
Judicial Council to the Assembly. They, in turn, become “prominent lawyers” by
the very act of election.
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7. A new method of political influence on the judiciary has been incorporated,
while the institutional impact of the legislative power has been shifted from the
Assembly to the ruling political majority, in the following manner:

It is stipulated that five members of the High Judicial Council are to be elect-
ed by the Assembly, by means of a two-thirds majority vote, and if a two-
thirds majority vote cannot be achieved, by a five-ninths majority vote of all
deputies (139 MPs, i.e. the current ruling majority),

The President of the High Judicial Council may not be a judge,

It is stipulated that the President of the High Judicial Council shall have the
decisive (“golden”) vote in the event of an equal number of votes,

The number of members of the High Judicial Council has been reduced from
11 to 10,

The number of members of the High Judicial Council from the rank of judg-
es has been reduced from 7 to 5,

Judges are a minority in the High Judicial Council because they have five out
of 11 votes, while prosecutors are a minority in the State Prosecutorial Coun-
cil because they elect four of the 1 members of the Council,

The High Judicial Council can take decisions without a single “judicial vote”,
because it is sufficient for only one judge to attend a Council session to have
a quorum, and his or her vote is not necessary for taking a decision in such a
situation - the single present judge may vote against the decision, yet the
decision will still be validly taken.

8. The Working Version represents a struggle of politicians to preserve their power
and a wish to subjugate the judiciary, which is unacceptable in a modern consti-
tutional democracy.

Based on all of the above, there is a unanimous opinion that it is necessary to
withdraw the proposed Working Version and start drafting a completely new
version of the text, respecting the constitutional procedure and the principles of
a modern constitutional democratic state.
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Professor Ratko Markovi¢, Ph.D.

MAY JUDGES AND PROSECUTORS
THINK WITH THEIR OWN HEADS

Courts and Prosecutor’s Offices play different roles in achieving the same goal
— administration of justice. By using or abusing their power they can turn many
destinies, political directions and careers upside down, hence the efforts of holders
of political power, no matter how they may present themselves, to hold the courts
and prosecutor’s offices in their power. As Serbia wants to join an organized com-
munity of European countries, one of the conditions imposed on accession to that
alliance of countries is that political parties and politicians keep their hands off the
courts and prosecutor’s offices, something they cannot come to terms with easily.
They would rather have the government authorities to which they have been elected
(parliament, chief of state, government), based on popular sovereignty, elect all
judges and prosecutors for a limited time in office so as to make them develop, in-
stead of a spirit of professionalism - a spirit of obedience.

It is difficult to justify the aspirations of the legislative and executive branches to
obtain election authority and every other power over the judicial branch, yet such
systems exist in the world. The first two powers are established by applying the prin-
ciple of popular sovereignty, while the third is established by applying the principle
of professionalism. Any voter can be a member of the first two, elected in direct
elections or by a will of the people’s representatives. A member of the third power
can only be a citizen with professional qualifications who has complied with the
statutory requirements connected with the profession. While politics is important
for the election of holders of the first two powers (membership in a political party,
as the election of a nonpartisan candidate as a member of parliament or even the
chief of state is unthinkable today), expertise is key for the election of holders of the
third power. That kind of choice cannot be made, based on the principle of popular
sovereignty, that is, the electorate or its representatives, or by the chief of state elect-
ed either directly or indirectly (as in everything else there are exceptions to this,
which are, at least when it comes to European countries, a deviation from the rule),
but by an authoritative professional body, as it is the only one able to evaluate the
key requirement of the selection-competence of the nominated candidates. In oth-
er words, the judicial power should elect itself. Should such election be left to the
people’s representatives or the chief of state, it could not go without proposals com-
ing from the judicial power. The reason for this is that this is about two different
grounds for legitimacy. The grounds for legislative and executive power is the trust
of a majority of voters (people, citizens), the grounds for judicial power is the trust
of legal professionals.
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In Serbia, after the reinstatement of a multi-party system, such an understand-
ing was only gradually breaking through, and as a matter of fact it hasn’t been fully
embraced till the present day. The national parliament elected chief judges (court
presidents) and judges up until 2006 and in 1990 judges were granted a permanent
term of office (from their first election to the time when they meet the retirement
requirements). From 2006 onward, the parliament has elected a fewer number of
judges (only those who are elected for the first time for a three-year tenure) and the
chief judges of all courts while all other judges are elected by a non-judicial body -
The High Court Council (HCC), which is comprised of members who are there
based on their office (elected to office by the parliament) and elective members
(judges and “distinguished lawyers”) elected by the parliament based on nomina-
tions of the proponent authorized by law. Even so, the position of judges has been
weakened because the grounds for their dismissal were transferred from the consti-
tution into a law, which enabled easier dealing with “stubborn” judges.

As regards public prosecutors, their “independence” in 2006 shrank compared
to that of 1990. At the Government’s proposal and the proposal of the State Prosecu-
torial Council (SPC), the Parliament elects all public prosecutors and deputy public
prosecutors for a three-year period. The term of office that was permanent in 1990,
in 2006 was turned into a tenure limited to six years with possibility for re-lection.
Deputy public prosecutors were elected by the SPC to a permanent tenure. In 2006,
that body, like the HCC, became a constitutional entity. Its members were elected by
the parliament, it was the same number (11) and the same grounds as for the mem-
bers of the HCC, with necessary adaptations.

It became apparent that the 2006 changes in the judiciary were not a reliable
defense against its politicization. Politics brutally expressed itself in the judicial re-
form of 2009, which was a complete disaster because it was done in a partisan and
biased fashion.

On the same note, “the partisanship’- bias towards a political party in discharg-
ing public office, giving preference to the partisan over the public interests had a
bad reputation in Serbia in the second half of the 19" century. After the enabling of
a multi-party system, such bias showed itself, completely openly, in the so-called
new democracies, that is, in the former communist countries with one-party sys-
tems. This is why one of the non-negotiable conditions for their accession to the
alliance of European countries has been removal of space for the influence of po-
litical parties on the judiciary. In traditional European democracies the awareness
of the democratic public is at such level that the politicization of the judiciary, even
with appropriate institutional conditions in place, could not be able to survive with-
out fierce public and judicial criticism. These countries have almost eradicated this
phenomenon. This is why members of the alliance of European countries are not
required to amend their constitution or constitutional conventions for the reasons
of possible politicization of the judiciary.

The Serbian Ministry of Justice drafted a working version of 24 amendments
that should either amend or delete 26 articles of the Constitution, in order to, alleg-
edly, remove the possibility for politicization of the judiciary as a whole, first of all
through election procedures and in regards to judges accountability. Instead of
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that, it is more likely that the Ministry tried to preserve such a possibility in a
changed and concealed form. This effort could be supported by three “inventions”
of the working text of the amendments. Those are: “distinguished lawyers”, “a judi-
cial training institution” and the authority of the Justice Minister to initiate “disci-
plinary proceedings and procedure for dismissal of judges and chief judges”

Instead of the currently “colorfully” mixed composition of the HCC, in the fu-
ture it is proposed to include two types of members: five judges elected by judges
and five “distinguished lawyers” elected by the National Parliament (in Montenegro
those persons are called “reputable lawyers” and in Macedonia “respectable per-
sons”). The Parliament elects “distinguished lawyers” upon the proposal of the com-
petent parliamentary committee, after a completed public competition. They do not
have to be necessarily distinguished among lawyers rather they become so by the
election by the parliament. This is where the parliament is given an opportunity to
influence the HCC, especially since its president is elected among those members
rather than among judges, and because the president’s vote, in case of a split vote, is
worth double. Such influence could be somewhat mitigated if the election of “distin-
guished lawyers” would not concern candidates who applied for the public competi-
tion themselves, believing to be “distinguished lawyers” but those candidates nomi-
nated by professional and vocational organizations and academic institutions based
on acknowledged, objective parameters and by pledging their reputation for truly
distinguished candidates. In this way, the working text enables the competent par-
liamentary committee, proposing “distinguished lawyers”, a group that may not in-
clude any lawyer and the parliament with the act of election to promote a mediocre
“distinguished” lawyer. In real life it will happen that a lawyer, a low profile or fa-
natical party supporter, is given preference over an actually “distinguished lawyer”.

Another tool of potential political influence on election of judges is “the judicial
training institution” Namely, only a law graduate who has completed special train-
ing in that institution may be elected as a judge. Such a provision, too detailed for a
constitution, can only be placed in a law. And even then it would be completely
problematic. It would mean that the first and final selection of law graduates, among
whom, after they complete training in the “judicial training institution”, judges and
deputy public prosecutors may be elected is done by that particular institution - a
complete unknown for the constitution. Immediately after its establishment — due
to its authority, it would be targeted by party champions and finally, it would be-
come the prey of one or several parties. If the aim is to “clean up” the judiciary from
political influence, the “judicial training institution” should not be allowed (espe-
cially not by the constitution!) to provide training of future judges and prosecutors
as a monopoly. All law graduates, who comply with other statutory requirements,
no matter where they had been trained, should be allowed to take part in elections
for judges and deputy public prosecutors as equal candidates and be elected in the
competence-based competition. The “judicial training institution” could be one of
the training facilities preparing law graduates to become judges and prosecutors,
but by all means not the only one.

The working text of amendments of the Ministry of Justice suggesting to move
the reasons for dismissal of judges from the law to the Constitution (in 2006 it was
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the other way around - they were moved from the Constitution into the law) sup-
ports the constitutional principle of permanence of judicial office. However, it is
immediately weakened by a provision that was not in the Constitution before, ac-
cording to which the justice minister can initiate “disciplinary proceedings and a
procedure for dismissal of a judge”. The dismissal procedure may include imposing
a “disciplinary measure of termination of judicial office”. This is why this provision
needs to be deleted because the fact that an administrative official, who came to of-
fice by the will of the ruling party, can terminate a judicial office is incompatible
with the principle of judicial independence.

Also, the main reason why the attempt to separate public prosecution service
from politics by the Minister of Justice’s draft amendments has yielded modest, al-
most nonexistent results is the nature of that function. The National Parliament
would elect only the Supreme (now called “Republic”) Public Prosecutor, although
no longer at the proposal of the Government, but by the High Prosecutorial Coun-
cil (HPC instead of the current SPC). The term of this office is shortened from six
to five years. Along with that, the possibility for re-election is eliminated. Other
public prosecutors would be elected by the High Prosecutorial Council, unlike the
present when the National Parliament is doing so upon the proposal of the Govern-
ment. Their term of office would also be shortened from six to five years, but the
draft amendments do not read, unlike the current Constitution of 2006, that a pros-
ecutor whose term of office has expired may be reelected. All deputy public prose-
cutors would be elected to serve from the date of election till retirement by the HPC
(currently the National Parliament, upon the proposal of the SPC, elects those who
are elected for the first time). The rule that those who are elected as deputy public
prosecutors for the first time must be the persons who have completed special train-
ing in the “judicial training institution” applies much like it applies to judges. Such
a provision could become a Trojan horse for a disguised team of law graduates who
would be in fact the party’s first choice of staff suitable to work in the public prose-
cutor’s office. The politicization of public prosecutor’s offices is certainly reduced as
the candidates would no longer be nominated by the Government and elected by
the National Parliament, the Supreme Public Prosecutor being the exception in re-
gards to the latter. However, the provision of the current Constitution that the Su-
preme Public Prosecutor is reporting in regards “to the work of the public prosecu-
tor’s office and his own work ....to the National Parliament” remained and a new one
is added according to which the HPC “files with the National Parliament an annual
report about the work of public prosecutors”. The draft amendments do not contain,
unlike the current Constitution, the provision that “public prosecutors report on
the work of the public prosecutor’s office and their own work...to the National Par-
liament”, since it would no longer be responsible for their election.

Still, the National Parliament’s right of influence on the election of public pros-
ecutors has not been completely eliminated; rather it has taken a different form.
That form is the HPC, which is supposed to “elect and dismiss public prosecutors”.
Of its eleven members, seven would be elected by the National Parliament. Among
them are five “distinguished lawyers” proposed to the National Parliament by its
competent committee after the completion of a public competition. Utterly unex-
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pected, public prosecutors may not be elected for the HPC (those can be only four
deputy public prosecutors elected by public prosecutors and deputy public prosecu-
tors). The HPC is presided over by the Supreme Public Prosecutor. In regards to the
High Prosecutorial Council the biggest nonsense is the fact that “public prosecutors
cannot be elected” for the body that got its name by them!

This draft of the amendments to the current Constitution in the part that con-
cerns the judiciary shows the extent to which politics is ready to put up a fight, ir-
respective of which party or coalition pursues it, against narrowing down of its
power. From their initially necessary role involving channeling and orientation of a
scattered electorate for representatives elections, which enabled the advent and
functioning of representative democracy, in time political parties, in their tendency
to equalize themselves with the state, have become a threat to the survival of de-
mocracy. It became apparent that parties cannot get enough of power, especially the
state power. They, as Vladimir Jovanovi¢, the father of Slobodan Jovanovi¢, wrote a
long time ago, “no longer fight for ideas and principles, for the public interest, but
for power simply to “lord over” and enrich at the expense of people’s interests and
rights®. (Uspomene/Memories, pg. 484). Such, open or disguised desire of the par-
ties is spoiling the attributes of government institutions and the moral strength of
people. Even if it could be institutionally difficult or completely impossible for the
parties to put pressure on the judiciary and public prosecutor’s offices, the question
is how much time would need to elapse as of that moment for the judges and pros-
ecutors to rely solely on the constitution, law and human liberty in their work. An
American judge, Learned Hand once noted that “liberty lives in the hearts of men
and women; when it dies there, no constitution, no law, no court can save it...” We
believe that liberty in the hearts of many of our judges and prosecutors is still alive.
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Professor Irena Peji¢, Ph.D.’

CONTRIBUTION TO THE DEBATE ON DRAFT
AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SERBIA

Summary

The guarantees of judicial independence and autonomy given in principle match
the general legal framework of the European states. However, their elaboration in
the amendments, both in regard to selection procedure and termination of judge-
ship, almost fully counteracts the effect of the guarantees given in principle.

The first question to ask is: how one becomes a judge and how they are pro-
moted in career? Considering the proposed solutions in the draft Amendments,
attention should be given to two aspects: first, how one becomes a judge (election of
judges) and second, how they are promoted in career (professionalization and
training). Due to the nature of constitutional matter, the constitution should only
deal with the former issue, and within that framework provide for an independent
and autonomous judiciary. The latter aspect is a matter governed by the law, mean-
ing that the law should provide for various types of training and specialization.
Amendment IV para 2, reading: “A judge in the courts with exclusively first-in-
stance jurisdiction may only be a person who has completed special training in a
judicial training institution established by the law;” is an example of a primitive
positivisation of materiae constitutionis. More precisely, the drafters wanted to in-
clude under “constitutional umbrella® what is not the natural constitutional subject
matter and thus start the procedure for election of judges long before it formally
starts before the High Judicial Council. This would make possible a preliminary
“selection” of candidates for judgeship, which renders senseless the function of the
High Judicial Council as the guarantor of judicial independence. It is not our inten-
tion to depreciate the quality of special judicial training, but this is just one of vari-
ous types of training in the process of professionalization that make the complex
mosaic of legal training. All said can apply mutatis mutandis to amendment XVIII
referring to the selection of deputy public prosecutors.

Let us further consider the role of the High Judicial Council as an independent
constitutional body in the selection of judges. As a constitutional guarantee, the
independence of the High Judicial Council cannot be questioned, but it is expected
that its composition and functioning, that is, procedures through which it carries
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out its competencies are in accordance with the set guarantee. Elected representa-
tives of the judiciary should make the majority in the Council; it is desirable that at
least two thirds are judges who are directly elected in this branch of power. Repre-
sentatives elected or appointed by the political power can provide a balance and to
a necessary extent guarantee for “another opinion”, which is good for the quality of
decision-making. Hence, one should not completely ignore the dangers or threats
of a Council composed only of judges, in the sense that the judiciary could self-
produce itself.

However, the proposed amendments are completely contradictory in this aspect
too. While on the one hand, the Council is set up as a special constitutional body
which enjoys independence, on the other hand, its structure is conceived so as to
minimize the participation of judge-members in the decision-making. It should be
noted that this exceeds the limits of constitutional norms which are general and
abstract, and precisely and in detail defines the procedure for decision-making of
the Council. It is also unclear why the number of members of the Council is re-
duced from 11 to 10, without doing the same with the High Prosecutorial Council.
Looking at the structure, competencies and constitutional position of both judicial
councils, it can be said that the number of 11 members is adequate and could only
be larger, if necessary.

On the other hand, by comparing the HJC with other constitutional bodies that
enjoy special guarantees of independence, such as the Constitutional Court, it
seems totally inappropriate that the framer of the Constitution deals with proce-
dural matters related to the functioning of the Council, such as method of decision-
making, majority required, election of the President of the council, etc. That this is
not materia constitucionis is sufficiently illustrated by the fact that no constitution,
including the Constitution of Serbia, does govern these issues, even in the case of
government, although it would be expected, since it is a body of political power. The
expert public is rightly concerned about the way a matter that is not standard con-
stitutional matter is to be regulated. One can suppose that the material boundaries
of independence will simply fade away in the plethora of procedural details, such as
the “casting vote” of the president of the Council who is mandatorily selected from
the half of the Council which is elected in parliament. We are led to the conclusion
that the constitutional guarantees can easily turn into a constitutional mimicry if
the constitutional matter is expanded as needed and ad hoc.

Keeping the existing organization of the two judicial councils, the judicial and
prosecutorial, which have to protect the third branch from pressure and political
influence can be considered acceptable, but it is unclear why both councils, in the
proposed amendments, have got a completely different structure. While the HJC
gets its “independent” five-member half, elected by the judges, the public prosecu-
tion service are allowed the “right” to four out of eleven members of the High Pros-
ecutorial Council, who can be deputy prosecutors exclusively. The National Assem-
bly elects the other seven members (directly in this process or indirectly in other
electoral processes). Direct participation of the minister in charge of the judiciary
and electoral powers of the National Assembly vis a vis the majority of the prosecu-
torial council are not in line with institutional guarantees of the autonomy of public
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prosecution and personal guarantees of the independence of public prosecutors
and their deputies.

Bearing in mind that a large number of domestic constitutional legal experts are
in support of constitutional regulation of the grounds for termination of judgeship,
this issue requires due attention. The draft Amendment IV defines the legal basis for
termination of judgeship, but draft amendment VIII gives power to the minister in
charge of the judiciary to institute “disciplinary proceedings and dismissal proceed-
ings against judges and presidents of courts®. Granting of this constitutional power
to representatives of the political power does not only interfere with the separation
of powers principle, but also annuls institutional and personal guarantees of the
independence of the judiciary.

Finally, there is another principle in the Draft that should not be overseen - the
principle of unity of judicial power in the Republic of Serbia. It would be fully in
compliance with said principle to regulate under the Constitution, as a natural con-
stitutional matter, the organization of courts in Serbia, which is not the case with
this Draft. One can rightly wonder whether this omission will open a new field of
“constitutional provisorium” and leave it to the Constitutional Act to regulate a par
excellence constitutional matter, so that a “reorganisation” of the judiciary causes
consequences as already seen after the general (re)election in the Republic.

To briefly conclude, the draft Amendments do not contain provisions which
systematically and consistently govern constitutional guarantees for the judiciary.
The subject matter of the amendments is mostly in dissonance with the desired
values of the rule of law declared in the basic provisions of the Constitution of Ser-
bia, such as the separation of powers principle, judicial independence, incompati-
bility of office and unity of judicial power.
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Professor Darko Simovié, Ph.D.

If some of the proposed amendments to the Constitution put forward by the
Ministry of Justice are viewed in isolation, it may appear that a number of the provi-
sions improve upon the existing constitutional framework. Yet these ostensible ad-
vances mask attempts at introducing more insidious channels for exposing the ju-
diciary to political influence.

The working version of these amendments reveals a remarkable ignorance of
legal drafting standards. Quite apart from the lack of clarity and the excessive detail
evident in the text, it seems that the authors of these amendments were not consis-
tent in employing terms used in the current Constitution; if the changes are enacted
as proposed, these could create problems with interpreting constitutional provi-
sions. A particularly glaring oversight is the fact that many of the amendments have
no direct bearing on the articles of the Constitution they are intended to replace,
which makes it difficult to understand why changes are sought. Moreover, the
changes needlessly broaden the scope of the Constitution and encroach upon mat-
ters more properly regulated by law.

Under the proposal, the High Judicial Council (HJC) would be made up of equal
numbers of judges and ‘reputable jurists, and the President of this body, as a rule
selected from the jurists, would be given a casting vote. These changes would allow
the non-judge members of the HJC to make decisions about the status of judges. In
the same vein, another controversial proposal is the way in which non-judge mem-
bers of the HJC are to be appointed: these are referred to ‘reputable jurists, but no
definition of the term is provided. A prospective member could be appointed to the
HJC regardless of their age or professional experience. No consideration is given to
ensuring that the members come from different legal professions either: for in-
stance, all non-judge members of the HJC could thus come from the same profes-
sional background, which cannot be considered good practice.

The proposed amendments are also unclear as to the majority needed to dismiss
the non-judge members of the HJC. Such ill-defined provisions should not be re-
tained, as differences in interpretation could seriously affect the status and indepen-
dence of the HJC’s members. No reasons are cited for dismissal of the non-judge
members: as such, their removal from this body could also be sought on grounds of
ineffectiveness.

Requiring prospective judges to attend additional courses at a special judicial
training institution will allow pre-vetting of candidates for judicial office. Control
over selection and enrolment at this institution will render the HJC’s power of ap-
pointing judges utterly meaningless.

The proposed constitutional amendments would also weaken institutional guar-
antees of judicial independence. One of the amendments calls for a judge to be re-
moved from office if their dismissal is the result of disciplinary action. Such a broad
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provision may lead to judges being dismissed for minor breaches of discipline. Here
it also ought to be noted that another amendment would give the Minister of Justice
authority to initiate disciplinary proceedings and seek the dismissal of judges. This
would give rise to a powerful institutional mechanism through which political pres-
sure could be brought to bear on judges. The principle of non-transferability of
judges would be side-stepped by a proposal allowing judges to be transferred to
other courts without their consent, exceptionally, in the event of a ‘re-arrangement’
of the judicial system. The term employed here, ‘re-arrangement, is excessively
vague, meaning that even inconsequential institutional changes to the judiciary
could be used as pretexts to breach the non-transferability rule.

The proposed amendments also stipulate that judicial office is incompatible with
any other ‘public’ or ‘private’ office, where the wording ‘private office’ is lacking
proper definition. Any violation of this incompatibility requirement could be suffi-
cient reason to dismiss a judge following disciplinary action.

Another innovation proposed is that legislation be passed to harmonise case
law. The legislature, and, indirectly, the Government (by means of its authority to
introduce legislation) would so be allowed to directly affect adjudication standards.
The two political branches of government would be allowed to influence the judi-
ciary, and in doing so subtly undermine its independence.

Instead of contributing to greater judicial independence, the proposed amend-
ments are by and large designed to introduce means of controlling the judicial
branch. Therefore, due to their technical deficiencies — but even more so due to
their ability to significantly jeopardise the independence of the judiciary - they
ought to be withdrawn and re-written, with due consideration given to the views of
the profession and constitutional legal theory.
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Professor Olivera Vudié, Ph.D.”

A CONTRIBUTION TO THE DISCUSSION OF
THE WORKING TEXT ON THE AMENDMENTS
TO THE CONSTITUTION OF THE REPUBLIC OF SERBIA

Ministry of Justice has produced and published a working text on the amend-
ments to the judicial branch of power. This text has started a long awaited revision
of the Constitution of the Republic of Serbia, adopted not so long ago, in 2006. This
constitutional revision was inspired, or maybe even provoked by the obligations
which the Republic of Serbia has assumed in its accession process to the European
Union. It represents a continuation of the Srbian short-lived constitutions. This ap-
proach is inadequate and unjustified since it treats the supreme legislation, that is
the constitution in force, as the act of low importance, the act which can be revised
often and easy. Again in Serbia we have a situation similar to the period of socialist
constitutionality, in which the constitution in force is being revised although the
neccesary revisions of the normative framework can be realised on the legislative
level, by amending the laws in accordance to the constitutional norms in force. I am
of the opinion that the amendments to the judiciary could have been realized
through changes in respective laws, therefore keeping the integrity of the Constitu-
tion in force and the stability of the legal system, its guaranteed principles and es-
tablished institutions. Despite these facts, well known to all constitutional lawyers,
not only those academic ones, a different path was chosen by presenting a “massive“
change of the Constitution in force through 24 amendments. This approach ignored
a well known doctrine of the constitution as the act of supreme force, a symbol of
society’s stability through its own stability and longevity, a symbol of solid institu-
tions established by it and of the determination of the will of the majority of people
which enabled its adoption.

The amendments’ creator, Ministry of Justice, states in the Introductory remarks
that this “Working text” was adopted in accordance with the obligations assumed
by the Republic of Serbia when it adopted the action plan for Chapter 23 and that
the Ministry has been guided in its adoption by principally (italic by O.V.) the stan-
dards defined in the rich practice of the Venice Commission, as well as the written
contributions received in the period of the consultative process organised by the
Ministry of Justice and the Office for the cooperation with the civil society of the
Republic of Serbia, in the period July-November 2017.

Careful reading of these Introductory remarks leads to the conclusion that two
important facts are being declared to the public opinion in Serbia. First is the clear
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and unambiguous designation of the author of this text — the Ministry of Justice -
which itself claims that this working text of the amendments to the Constitution of
the Republic of Serbia will be sent to the Venice Commission for an opinion, as a
text that represents a proposal by the Serbian state for the revision of the Constitu-
tion in force. The second is also related to the clear and unambiguous claim of the
Ministry of Justice, its public statement that the standards defined by the Venice
Commission were the guiding principle for the Ministry in its work on this consti-
tutional text and were given primacy over all other possible solutions in this pro-
cess. In the background were left the constitutional tradition of Serbian state and
society, historical context of constitutionality, the will of people which according to
this statement can be only ascertained through the acceptance or rejection of the
fait accompli.

If this text, if only a working version, is a proposal for the revision of current
constitutional provisions, one of the questions which immediately comes to mind is
the observance of constitutional procedure for the revision of the Constitution. The
observance of procedure for the adoption of any legal act is the formal condition of
its legality, so there is no need to warn that this condition must be fulfilled as well in
the adoption of the constitution as the supreme legal act. The constitutional norm
from article 203(1) regulates that a proposal to amend the Constitution may be sub-
mitted by at least one third of the total number of deputies, the President of the
Republic, the Government and at least 150,000 voters, so the Ministry of Justice’s
work shoud be probably interpreted as the advance proposal which will later be
submitted by the Government. This takeover of the working text by the constitu-
tionally authorized petitioner will conform to the constitutionally regulated proce-
dure but would not change the fact that the text of the future constitution was pre-
pared by the employees of the Ministry of Justice. Not intending to detract from the
expertise of those peple, which has to be sufficient in order to fulfill the duties in
one of the most important ministries, it is self-evident that constitution-making is
not a part of their job. I would like to remind that constitutions are usually called by
their factual makers, such as famous legal professors, notable constitutional lawyers
or legal theorists. These constitutions were called “professorial constitutions”, for
example 1919 Weimar constitution because of Hugo Preuf or 1920 Austrian consti-
tution because of Hans Kelsen. Due to their notable prestige among constitutional-
ists they were assigned the jobs of constitutional redactors. These constitutional
texts are of highest quality, they are in force for decades, along with wise and mod-
erate modifications, and represent part of the identity of the countries which have
not given up on them even after deep social transitions. Behind this logic, the Min-
istry of Justice’s amendments and the future constitution could be called “clerical’,
by the Ministry’s employees. Constitution writing requires knowledge which inte-
grates good legal expertise, constitutional in the first place, knowledge of general
and national history, history of national institutions, great knowledge of compara-
tive constitutional experiences and current solutions. The constitution is the basic
and the supreme legal act which contains one state’s law of highest rank and from
which stems the whole legal system, it is written to be durable and to overcome
necessary and incessant social changes. The authority of the constitution as the su-
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preme law is being built and kept, among other things, by the authority of its cre-
ators and the measure of their dignity and authority.

The presentation modus to the public in Serbia of the working text of the amend-
ments left that same public in dark whether the National Assembly was involved in
the whole process, and if it was, in what manner and measure. Some questions can
justly be asked - Did the National Assembly adopted a decision on the constitu-
tional revision? Was the Ministry of justice authorized to develop a working text of
the amendments? Can it be acceptable that the members of National Assembly in-
troduce themselves with the text of the constitutional amendments as the fait ac-
compli? Constitutional activity is due to its importance the greatest authority of the
National Assembly (art. 99(1)), it adopts and amends the Constitution. This consti-
tutionally established authority cannot be encroached by other organs. By leaving
the National Assembly out from the constitutional process, especially its creative
part, by putting the representative body of all Serbian citizens in front of a fait ac-
compli, by usurping the right to create the constitution, not only the importance,
role and constitutional position of the constitutional-making organ would be de-
preciated, but also the role and importance of the the constitution — supreme legal
act, and the state in which the constitution is adopted in such manner.

Experts and wider public are well aware that Serbian accession process to the EU
assumes the amendment of some constitutional solutions. In fact, neither the ex-
perts, nor the wider public is fully informed on the scope the required amendments.
However, it is indisputable that courts and prosecutors are a part of this package.
Let us remind once more that the Constitution of the Republic of Serbia is a rather
young constitution in comparison with constitutions of the majority of European
countries. Its provisions had passed through the expertise of the Venice Commis-
sion before being adopted in the national parliament. Therefore, this hurried and
massive amendment of important parts of this constitution is suspicious. Some pro-
visions contained in the majority of European “classical” constitutions - classical
because of their longevity and because of their content — are acceptable to contem-
porary understanding of constitutional solutions on which the EU insists and which
represent generally accepted values. A number of those countries are members of
EU, full and indisputable, and differences in their current constitutional provisions
are not an obstacle to their “European” status. Legal, especially constitutional legal
tradition of these countries and the stability of their institutions, as well as the ad-
herence to the democratic principles that enable the rule of law, guarantee that these
constitutions are accepted by the EU. The situation in Serbia is totally different. It
seems from the behavior of our relevant authorities that Serbia is expected not to
finely tune the existing constitution with the requests from the EU, but to com-
pletely surrender its constitutionality in the hands of EU and the Venice Commis-
sion, as if our constitutional arrangement lacks any similarity with the European
constitutional model. Serbia must be aware that the 2006 Constitution is a modern
constitution, adapted to the reformed constitutional solutions and there are no es-
sential reasons to give up on these solutions.

I do not dispute that it is logical, in a certain measure, on the road to constitu-
tional amendments, for the purpose of finding a normative framework which will
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prove to be more adequate to EU “standards”, for the constitutional creator, that is
the authorities legitimized for such activity, to consult with relevant institutions of
EU administration, to discuss and exchange opinions. What, in my opinion, is il-
logical, and completely unacceptable, is to fully transfer the decision making power
to the Venice Commission without giving any independent judgment on these mat-
ters.

Serbia does not lack in its own constitutional history. Let us remind that Serbia
is a state in which consitutional acts have established the values relevant today even
before many of great and powerful European states. Thus, in the middle of XIV
century Dusan’s codex was adopted, which contained norms on the independence
and impartiality of courts and judges, and the obligation of judges to adjudicate by
the law and justice. First Serbian constitution was adopted at the time when much
larger and powerful European states did not have constitutions — 1835 Sretenje Con-
stitution. At the time of socialist constitutionality Serbia has closely followed Ger-
many and established a constitutional court as the organ for the protection of the
constitution and constitutionality. Serbia is among the first ex-socialist countries
which has retreated to its pre-socialist constitutional tradition with the adoption of
the 1990 constitution — emanated in the 1888 Constitution which represented one of
the most advanced acts of that period, with provisions close to those contained in
the best European constitutions in force.

The manner in which the authors of proposed constitutional amendments have
positioned themselves in relation to the Venice Commission, as the authoritative
body according to whose opinion they will ultimately amend the final version of the
text, is a kind of manner that is not expected from the constitutional creator. The
manner of obedience in the creation of one’s own constitutional amendments and
in acceptance of requests and tasks is unacceptable for a sovereign country with
constitutional tradition which from the start was in line with European constitu-
tional institutes and principles. The announcement in advance of defending the
solutions which represent the result of one’s own statehood, tradition, constitution-
ality — represents obedience in the measure of degradation of one’s own country
status and minimal right to defend one’s own opinion, based on past experience and
achievements. By promoting such a relationship, amendments’ creators show that
they do not understand the nature of constitutional making power and its impor-
tance. Moreover, they negate the essence of constitutional making power, which
expresses and confirms every state’s sovereignty, therefore the Republic of Serbia as
well. They explain every solution which they promote exclusively using arguments
of the Venice Commission, designating them as definitive, conclusive, even the ex-
clusive reason behind the amendments. Thus it seems that the new constitutional
solutions will in essence be written by the Venice Commission with the technical
support of the Ministry’s employees. If the creator of these amendments was led by
precise guidance of the Venice Commission, with binding and indisputable argu-
ments, then we find ourselves in front of a kind of a modern obtrusion of a part of
Serbian constitution. Every state, including Serbia, has its own constitutional reali-
ty, its legal and constitutional legal state of affairs and the necessities induced by
them. Serbia, as every other state, has its own reasons to perceive some solutions
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more acceptable and justifiable, since it perceives them as more in accord with its
necessities and state of affairs. Therefore it is useful to adopt standards, to achieve
values, but it is unacceptable to do this all the time, at any price, as the only possible
and conditioned solution.

The Venice Commission itself, actually its under-commission for judiciary,
speaks about old democratic systems that are famous for their democratic culture
and respectable tradition. Therefore, the negation of one’s own legal tradition, the
total negation of its own existence, as seen in the approach of the Ministry of Justice
which has fully left the destiny of constitutional changes in the hands of the Venice
Commission, is the negation of Serbia’s legal and state history. If Serbia objectively
cannot be put in the category of countries leading in Europe in these features, it
certainly cannot and must not be identified with those states that in their legal his-
tories do not feature any date of importance. This approach is an expression of total
lack of self-respect, which is unacceptable, even more when it comes to constitu-
tional solutions. In addition, I am of the opinion that the Ministry of Justice is over-
riding Venice Commission’s recommendations which clearly support differences
among states in constitutional approaches, as long as these approaches do not en-
danger the independence of the judiciary and prevent the abuses of this indepen-
dence.

Constitutional provisions that regulate judicial affairs are highly important part
of constitutional matter. Constitutional-making power is in the words of one author
the establishing power, while judicial, executive and legislative power are the estab-
lished powers. All these three powers are organizationally and functionally deter-
mined by the constitution. The constitutor determines organic, material and formal
aspects of these powers. No matter if the power is horizontally organized in accor-
dance to the principle of flexible or hard separation of powers, judicial power is
treated as independent and autonomous, in the rule of law system it is established
and executed in the manner which secures its independence from legislative and
executive powers. Judicial power gets its legitimacy from the constitution and it
owes its status to the constitutional solutions which tie it by laws to the legislator,
laws by which it is bound. The peculiarity of judicial power, which differentiates it
from the other two, lies in the fact that its execution is given to persons which un-
exceptionally possess expertise in legal knowledge, which are chosen by a special
constitutionally regulated procedure, which act by special, legally determined pro-
cedures. In addition, persons that exercise judicial function as their professional
career should among high legal education and experienced legal knowledge possess
personal integrity, sense of honor, sense of equity, capacity for judicial profession,
courage, personal and professional. All these features are a consequence of quality
education, personal traits and the developed sense of the importance of judicial
profession in the whole of society. If these individuals that bear those traits should
exercise judicial profession expertly, efficiently and independently, it is necessary to
fulfill one more condition - adequate constitutional solutions for all questions re-
lated to judiciary and branch of constitutional law that regulates the normative
framework of judges and courts. Those conditions are necessary for quality judi-
ciary. By fulfilling these requirements conditions are established for responsible in-
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dependent judiciary as one of the rule of law elements (art. 3 Constitution of the
Republic of Serbia). Protected by constitutional norms from the influences of legis-
lative and executive power, judicial powers would fulfill its mission by adjudicating
on the basis of the constitution, laws and other normative acts, treaties and general
principles of international law.

Having all said in mind, I am of the opinion that the aim of the constitutional
revision would be not be secured by the proposed amendments. Moreover, authors
of the amendments have further endangered the independence of judiciary and the
rule of law with their normative proposals. The proposed working text thus lowers
the level of guarantees for judicial independence achieved by the Constitution of
the Republic of Serbia. I would try to illustrate this by a few examples.

Firstly, the working text of the amendments, although its’ aim are changes in the
judicial field, seriously disturbs those parts of the constitution in which the basic
constitutional principles are contained. In the first place, the principle of rule of law,
which according to the Constitution, “shall be exercised through free and direct
elections, constitutional guarantees of human and minority rights, separation of
power, independent judiciary and observance of Constitution and Law by the au-
thorities” (art. 3(2)). Then, the principle of separation of power: “Government sys-
tem shall be based on the division of power into legislative, executive and judiciary”
(art. 4(2)) and according to which “Judiciary power shall be independent” (art.
4(4)). Amendments’ text proposes the change in the competence of the National
assembly, its elective competence (art. 99(2)(3)), as well as the method of decision
making in the National Assembly (art. 105), and the whole idea of this activity is a
breach of the provisition on constitutional amendment (art. 203 (1 and 2)).

Many of concrete solutions not only stop the progress in the field of judicial in-
dependence, but they reverse it back. One of those solutions is the High Judicial
Council, method of its election, constitution and decision making. 2006 Constitu-
tion for the first time established High Judicial Council as the organ fielding 11
members —President of the Supreme Court of Cassation, the Minister responsible
for justice and the President of the authorised committee of the National Assembly
as members ex officio and eight electoral members elected by the National Assem-
bly, among which are six judges holding the post of permanent judges and two re-
spected and prominent lawyers who have at least 15 years of professional experi-
ence, one a solicitor, and the other a professor at the law faculty (art. 153 (3 and 4).
Amendment IX proposes to lower the number of members to 10, 5 would be elected
by the National Assembly, 5 by judges. Although this equalises the influence of the
National Assembly - the legislative power and the judges - the judicial power on
the election process of members of the High Judicial Council, the solution from
Amendment XII, the decision making method of the High Judicial Council, pushes
this balance in favor of the legislation, giving the upper hand to the politics over the
profession. Although the National Assembly must choose these members from
ranks of “respected and prominent lawyers®, there is no closer criteria on what
“prominent“ actually means, that is what criteria must be fulfilled so as to regard
one person as the prominent expert in the field of law. The proposed method of
election of the President of the High Judicial Council (HJC) ties this function exclu-
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sively to non-judicial members of the HJC, leaving thus half of members, all judges
with nor ight to be elected to this function. Apart from degrading judicial members
of the HJC as persons who do not deserve the trait “respected®, as if this is not the
basic condition for someone to be even elected for a judge, now the additional dis-
crimination is exercised towards judicial members since they are precluded from
election to presidential position. The basis for this solution and the motivation of
the amedment’s author becomes clear when one reads the provision which due to
even number of members gives the decisive cote to the president of the HJC. This
“golden” vote is the proof of the wish for the non-judicial part of the HJC to domi-
nate the judicial part, for politics to dominate profession. The role of judicial mem-
bers of the HJC is relegated to quorum purposes — meaning that this part of mem-
bership is stripped of real decision making power. Designed as an organ which se-
cures the independence of courts and judges, the HJC would upon these changes
rather become an organ controlled by the National Assembly and its ruling political
majority than an independent and autonomous organ.

The proposed decision making method in the National Assembly poses many
questions over the purpose of this constitutional amendment. It is proposed that
the National Assembly chooses by a 3/5 majority of all members five HJC members,
five members of State Prosecutors Council and the Supreme Public Prosecutor. Pro-
posed solution on the surface aims for high degree of consensus, constructive dia-
logue and agreement between various political parliamentary groups, but in case
the majority cannot be achieved, amendments preview that after 10 days from the
failure, the choice would be made by a 5/9 majority of MP’s, which close to a simple
majority. This “subsequent® majority is a much lowe obstacle for the ruling majority
to promote their favorites and the influence of parliamentary minority is almost
completely eradicated.

One more disputable proposal is the elimination of the norm which prohibits
any influence on a judge while performing his/her judicial function (art. 149(2)), as
well as the norm on the nontransferability of judge (art. 150(1 and 2)), which now
states that a judge cannot be relocated or transferred to another court without his/
her consent except for the reorganisation of judicial system, upon the decision of
the HJC, while the “ reorganisation of judicial system® is not precisely defined. This
formulation opens possibilities for various interepretations that endanger legal se-
curity and predictability. The “reorganisation” of judicial system can be started from
various reasons and in various ways and altogether interpreted if neccessary as a
reason fot judge’s transfer to another court. Such formulations should therefore be
evaded.

Even those few ecamples of the working text of the Ministry of Justice’s amend-
ments testify that the adoption of proposed amendments would without doubt re-
alise the domination of political branches of power - legislative and executive -
over the judical one, in the measure much larger than it is in the current constitu-
tion. Of we reconsider the purpose of constitutional revision stated by the proposer
- strengthening of judicial independence and rule of law - it is not hard to conclude
that the chances for the realisation of this purpose through these changes are very
poor. It is true that this purpose was never easy to achieve. Many other countries
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experience difficulties on this path, especially those with inefficient institutions and
the lack of loyalty to constitutionally promoted basic principles. However, the stated
purpose is not impossible to achieve and can be realised by creating normative solu-
tions which would precisely and consistently enable the process of “depolitisation”
and “departisation®, not only in the field of election of judges, but in the context of
deneral positioning and functioning of judicial power. I am of the opinion that if
proposed solutions were to be adopted, problem of our judiciary would only multi-
ply. Chances are high that in that case we could expect one more dark period of
Serbian judiciary. Proposed amendments can be understood as the basis of some
new judicial reform. With memories still fresh of the previous one, it is neccessary
to do everything possible to prevent the future one to provoke dire consequences
for which the price would be paid not only by judges themselves but, at the end, by
all Serbian citizens.
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Professor Dragan Stojanovi¢, Ph.D.

COMMENT ON THE DRAFT AMENDMENTS
TO THE CONSTITUTION OF SERBIA

The proposed constitutional reform does not meet its supposed purpose —
strengthening of judicial independence and rule of law. There is no doubt that the
draft Amendments significantly change and amend the provisions on the judicial
branch, no matter that some changes do not have a justified ratio. Still, the consti-
tutional reform is stuck half-way, and in view of some proposed solutions, particu-
larly the High Judicial Council, it can be seen as a step backward. This reform proj-
ect fails to strike a balance between the autonomy of the judiciary and the social
responsibility of the judicial function, since it now uses the High Judicial Council to
establish a marked primacy of social (political) control over the judiciary and its
social (political) accountability, while in principle allowing for institutional and
personal independence of judicial power.

The line of subordination of the judiciary to political will is established consis-
tently and in all relevant matters; first, by the election of “distinguished” members
of the HJC by the National Assembly where we have one predominant political will;
then by the manner of managing this body, which is reserved for a “distinguished”
lawyer as a recognized exponent of exclusively that same political will, and finally
by the method of decision-making in this body, that is, by outvoting the judge-
members of the Council. Perfectly fitting in this line is the power of the minister in
charge of the judiciary to institute disciplinary proceedings and dismissal proceed-
ings against judges and presidents of courts. The progress made with regard to the
competencies of the Council, election, promotion and dismissal of all judges and
presidents of courts, as well as abolition of temporary term of office for judges, have
been annulled with a true supremacy now given to the political power, in particular
the executive branch, primarily by shifting over the management and prevalence in
decision-making to the non-judge part of the Council, which should allegedly guar-
antee and recognize the social responsibility of the courts and judges and prevent
possible abuses of the judicial power.

The general assessment of the proposed amendments cannot be positive. It can
rightly be said that the intention of the amendments, regardless of certain improve-
ments, still goes in the direction of developing an accountable and controlled, rath-
er than depoliticized, independent and impartial judiciary. The proposed reform of
the judicial power calls for significant corrections. By sticking to mentioned princi-
pal solutions, the draft Amendments do not constitute an acceptable basis for par-
liamentary debate.
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Professor Marijana Pajvanci¢, Ph.D.

The Constitution of a country is not the act of its government,
but of the people constituting a government.

H. Vorliander

AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SERBIA - COMMENTS
ABOUT PROVISIONS ON COURTS

I'll agree with the often-repeated argument that these amendments to the Con-
stitution of the Republic of Serbia should first and foremost serve the citizens of
Serbia.

It's precisely why the amendments on the judiciary cannot relate exclusively
to the section of the Constitution in which the provisions on judiciary have been
systematized. There has to be a link between the organizational arrangements and
other constitutional provisions - those related to the basic principles, human and
minority rights* in the first place, since “the independence of judiciary is not the ul-
timate value of the rule of law per se, but it possesses the instrumental value incor-
porated in the demand to ensure human rights and freedoms.”? The international
standards supporting the notion say that “the independence of judges should be
regarded as a guarantee of freedom, respect for human rights and impartial appli-
cation of the law* The constitutional change is not an end in itself, but rather has a
greater purpose of securing access to justice’, the following in particular:

- The right to equal protection, the right to a fair trial, the right to a hearing
within a reasonable time, effective protection of rights and the right to a pub-
lic hearing - it’s exactly what the organizational and individual independence
of the judiciary is for, allowing “judges to decide matters before them impar-
tially, in accordance with the law and their interpretation of the facts, without
any restriction, improper influence, pressure, threat or interference, direct or
indirect, from any quarter or for any reason.”®.

' H. Vorlander: Ustav kao simbol i instrument, Politicka misao No. 4/2001. page 55.

* See more: Pajvanci¢ M. Ustavna zastita ljudskih prava, Centar za izdavacku delatnost Pravnog
fakulteta u Novom Sadu, 2011.

3 Peji¢ I Imunitet sudija, Zbornik Zakonodavni i institucionalni okvir nezavisnog sudstva u Repu-
blici Srbiji, Konrad Adenauer Stiftung i Pravni fakultet Ni§, 2009, page 101.

+ Item 11, Recommendation Rec (94)12 Council of Europe https://vss.sud.rs/.../Preporuka%20
CM-Rec%282010%2912%20Ko accessed on February 11, 2018.

5 More about the standards of access to justice here: Knezevi¢ S. Dostuphttps://vss.sud.rs/.../Pre-
poruka%20CM-Rec%282010%2912%20Ko accessed on February 11, 2018. nost pravde, Zbornik Zakono-
davni i institucionalni okvir nezavisnog sudstva u Republici Srbiji, Konrad Adenauer Stiftung, Pravni
fakultet Ni§, 2009, pages 159 -177.

¢ Basic Principles on the Independence of the Judiciary, United Nations General Assembly, 1985
http://www.bgcentar.org.rs/bgcentar/wp-content/uploads/2013/02/Osnovna-na%C4%8Dela-nezavis-
nosti-sudstva.pdf accessed on February 11, 2018
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- Equal access to justice, equality before the law, the right to legal assistance,
the organization and network of courts, etc., should serve the same purpose.

1. Below are the issues the Working Version of the Draft Amendments to the
Constitution has failed to address, the constitutional provisions that have been
eliminated, while they should have been kept instead, or those replaced by pro-
visions the meaning of which has been described more accurately in the Consti-
tution than in the draft version:

1.1 Reliable constitutional guarantees (institutional, organizational, personal and
procedural) of the independence of judiciary as one of the fundamental values
of the rule of law” are missing. The absence of these guarantees threatens the rule
of law, indicating a lack of readiness to exercise power within the boundaries of the
law, and to accept and respect the constitutional provision explicitly providing for a
shift from a party state: “Political parties may not exercise power directly or submit
it to their control®

The Venice Commission, the Sub-Commission on the Judiciary® maintains that
“In older democracies, systems exist in which the executive power has a strong influence
on judicial appointments. Such systems may work well in practice and allow for an in-
dependent judiciary, because the executive is restrained by legal culture and traditions,
which have grown over a long time, as opposed to “new democracies” that “did not yet
have a chance to develop these traditions, which can prevent abuse, and therefore, at
least in these countries, explicit constitutional and legal provisions are needed as
a safeguard to prevent political abuse in the appointment of judges.”

1.2 Neither the Constitution nor the amendments have defined judicial
power,® whereas the legislative power,” the executive,” the Constitutional Court,?
and the Civic Defender have been defined. This, among other things, unveils the
actual attitude towards this branch of power, whose primary role is to protect hu-
man and minority rights. Over the two centuries of constitutionalism, and more
globally so in recent history, the legal standards have been developed to support the
constitutionalization of judicial power, but the first and foremost role of this branch
of power has yet to be regulated explicitly in the Constitution.

7 Article 3 of the Constitution of the Republic of Serbia

8 Article 5 of the Constitution of the Republic of Serbia.

° Venice Commission, the Sub-Commission on the Judiciary (CDL-JD (2007)o01rev) www.venice.
coe.int/webforms/.../default.aspx?...CDL-JD(2007)o01. Venice Commission, Report on the Indepen-
dence of the Judicial System Part I: The Independence of Judges CDL-AD (2010)004 https://vss.sud.
rs/.../Preporuka%20CM-Rec%282010%2912%20Ko accessed on February 11, 2018.

© See: Stankovi¢ M. Ustavne odredbe o sudovima - da li je sudstvo u Srbiji zaista vlast?, Zbornik
Ustav Republike Srbije - pet godina posle (2006-2011), pages 201-207.

" Article 98 of the Constitution of the Republic of Serbia.

2 Article 122 of the Constitution of the Republic of Serbia.

15 Article 166 of the Constitution of the Republic of Serbia: “The Constitutional Court shall be an
autonomous and independent state body which shall protect constitutionality and legality, as well as
human and minority rights and freedoms”

4 Article 138 of the Constitution of the Republic of Serbia, Paragraph 1: “The Civic Defender shall
be independent state body who shall protect citizens' rights and monitor the work of public adminis-
tration bodies, body in charge of legal protection of proprietary rights and interests of the Republic of
Serbia, as well as other bodies and organizations, companies and institutions to which public powers
have been delegated.“
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1.3 The draft amendments do not define the types of courts. The constitutional
provision that does® has been omitted, and the matter will be regulated by law.*
Solutions like this, as provided by the draft amendments, suggest that matters of
vital importance for the status of judiciary, including the establishment and closure
of courts, are losing the privileged status of a constitutional matter to be regulated
by law instead.

1.4 The amendments have failed to address the relationship between courts
and the Constitutional Court, nor was the matter discussed while the amend-
ments were being prepared. Practice has shown that some issues are particularly
sensitive when the status of judicial power is concerned:

- Considering appeals by judges against the decisions of the High Judicial

Council on the termination of a judge’s tenure of office or dismissal;

- Setting clear boundaries between the jurisdiction of courts and the Consti-
tutional Court over the cases involving the protection of human rights in
constitutional appeal proceedings.”

- Resolving conflicts of jurisdiction.*®

In the segment addressing the jurisdictions of the High Judicial Council and
the Constitutional Court, the amendments have failed to specify their respective
competence as to the nomination and election of one-third of the Constitutional
Court justices.

1.5 The principle of legality. The constitutional provisions on the sources of in-
ternational law,” which, together with the Constitution and the law, define a legal
framework for judges to try and decide cases, are open to different interpretations,
creating legal uncertainty>® and threatening the principle of legality. This largely
refers to the following:

- Generally accepted rules of the international law incorporated in the legal
system,” which together with the Constitution, laws and ratified interna-
tional treaties define a legal framework for judges to try and decide cases,
have been omitted.>

5 Article 143, Paragraph 1 of the Constitution of the Republic of Serbia: “Judicial power in the Re-
public of Serbia shall belong to courts of general and special jurisdiction.*

* Amendment ITI, Paragraph 4.

7 See more: Stojanovi¢ D., Ustavnosudsko ispitivanje sudskih odluka, Zbornik radova Pravnog fa-
kuteta u Nisu, br. 74/2016, pages 35-53.

¥ “The judiciary shall have jurisdiction over all issues of a judicial nature, and shall have exclusive
authority to decide whether an issue submitted for its decision is within its competence as defined by
law” (Item 3 of the Basic Principles on the Independence of Judiciary, United Nations General Assem-
bly, 1985) “Only judges themselves should decide on their own competence in individual cases as de-
fined by law” (Chapter I, Item 10 of the Recommendation Rec (94) 12, Council of Europe).

¥ See more: Radivojevi¢ Z. Medunarodni standardi nezavisnog sudstva, Zbornik Zakonodavni i
institucionalni okvir nezavisnog sudstva u Republici Srbiji, Konrad Adenauer Stiftung i Pravni fakultet
Ni§, 2009. pages 37-55, and Uporedni pregled osnovnih nacela o pravosudu https://www.americanbar.
org/.../serb_basic_principles_judiciary_ser;accessed on February 11, 2018.

20 See more: Pajvanci¢ M.: Komentar Ustava Republike Srbije, Konrad Adenauer Stiftung, Beograd,
2009.1Pajvanci¢ M.: Kontraverze ustavne zastite ljudskih prava, Zbornik Ustavne i medunarodnopravne
garancije ljudskih prava, Ni§: Pravni fakultet, Centar za publikacije, May 28, 2008, page 245.

2 Article 16, Paragraph 2 of the Constitution of the Republic of Serbia.

2 Amendment IV, Paragraph 1: “A judge shall be independent and shall perform his/her duties in
accordance with the Constitution, ratified international contracts, law and other general acts”
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- “The practice of international institutions supervising the implementation of
valid international standards in human minority rights,” which serves as a
basis for “interpretation of the (constitutional) provisions on human and mi-
nority rights” — a court to rule on the protection of the rights applies and
interprets these sources of law, which have been left out as well.*

- The amendments have failed to eliminate the inconsistent and confusing ter-
minology referring to the sources of international law that has been used
in the Constitution: generally accepted principles and rules of international
law*; generally accepted rules of international law*’; ratified international
treaties”; valid international standards in human and minority rights*; the
practice of international institutions which supervise the implementation
of international standards in human rights®; international treaties.*® In this
context, the Venice Commission underlines® in a comment on Article 16
that “rules similar to Article 16 appear, in a different wording, in Article 1947
Such repetitions, especially if not identical, are undesirable since they risk
opening delicate issues of interpretation.”

1.6 The principle of public hearing. The Constitution* and the amendments®
have only addressed the principle of a public hearing before the court, and the pos-
sibility of restricting it, failing to regulate the principle and the duty of pronouncing
a verdict in public, which is one of the important standards of court proceedings.

1.7 The provisions on financial independence (salary levels and court budgets)
are missing as well. Together with guarantees related to the independence, perma-
nent tenure and retirement age of judges, the international standards** also include
appropriate remuneration guaranteed by law, commensurate with the dignity of the
profession and burden of responsibilities,® the right to a retirement pension, the
level of which has to be as close as possible to the level of their final salary as a
judge,’® and the duty of states to provide courts with the appropriate means, making
it possible for the judiciary to fulfil its functions efficiently.””

% Article 18, Paragraph 3 of the Constitution of the Republic of Serbia.

> Amendment IV, Paragraph 1: “A judge shall be independent and shall perform his/her duties in
accordance with the Constitution, ratified international contracts, law and other general acts”

> Article 16, Paragraph 1 of the Constitution of the Republic of Serbia.

6 Article 16, Paragraph 2; Article 18, Paragraph 2; Article 142, Paragraph 2, Article 167, Paragraph 1,
Item 1 of the Constitution of the Republic of Serbia.

7 Article 16, Paragraph 2; Article 18, Paragraph 2; Article 142, Paragraph 2; Article 145, Paragraph
2; Article 167, Paragraph 1, Items 1 and 2 of the Constitution of the Republic of Serbia.

8 Article 18, Paragraph 3 of the Constitution of the Republic of Serbia.

Article 18, Paragraph 3 of the Constitution of the Republic of Serbia.

5 Articles 17 and 75 of the Constitution of the Republic of Serbia.

% Venice Commission, Opinion on the Constitution of Serbia (CDL-AD(2007)004) www.venice.
coe.int/webforms/documents/default.aspx?pdffile. Accessed on February 11, 2018.

2 Article 32, Paragraph 3 of the Constitution of the Republic of Serbia.

3 Amendment III, Paragraph 7.

34 Jtem 11 of the European Charter on the Statute for Judges https://rm.coe.int/1680747686 accessed
on February 11, 2018.

» Item b) Recommendation R (94)12 by the CoE Committee of Ministers.

3¢ Jtem 6.4 of the European Charter on the Statute for Judges.

7 Recommendation R (94)12 by the CoE Committee of Ministers.
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1.8 Freedom of association for judges hasn't been addressed explicitly by either
the Constitution or the amendments. The fact that this right was contested not so
long ago, coupled with a provision in the amendments saying that the function of a
judge is incompatible with other functions and activities, “other private function”*
in particular, opens room for a wide range of interpretations. Besides, very specific
international standards have been developed around this right, which together with
the above arguments, calls for a more explicit provision to cover the matter.

The international standards guarantee the freedom of association to judges,
who “shall be free to form and join associations of judges or other organizations
to represent their interests, to promote their professional training and to protect
their judicial independence™ and to “protect the interests of judges™°. They have
also provided for more specific definitions of “professional organizations set up by
judges, to which all judges may freely adhere, contributing notably to the defense of
those rights which are conferred on them by their statute, in particular in relation to
authorities in bodies which are involved in decisions regarding them?+

1.9 The matters to be regulated by laws: The matters of great importance for the
organizational and individual independence of courts and judges are to be regulat-
ed by laws. Local experience has shown that the laws addressing them are exposed
to frequent changes, and that the substance of the change depends on the existing
parliamentary majority, which makes this branch of power particularly unstable
and fragile compared to the other two, exposing it to the influence of the executive
and the legislature alike. There are quite a few vital issues falling in this context, for
which the amendments have failed to set the principles the legislator must respect,
or the boundaries of a legal framework.

These include the establishment and abolishment of courts, the types and ter-
ritorial jurisdiction, and court proceedings*; the court authorized to review a court
decision, and relevant court proceedings®; the reasons for restricting a public hear-
ing before court*; a trial run by a single judge, and the participation of lay judges in
a trial®; harmonization of case law*‘; special training to be completed in a judicial
training institution established by law, which is the sole condition to be prescribed
by the Constitution for the election of judges to the courts with exclusively first-
instance jurisdiction¥; the activities, jobs or political activity incompatible with the
function of a judge*; a very broad provision allowing the High Judicial Council
to...decide on the issues of the status of judges, presidents of courts and lay judges

% Amendment V, Paragraph 3.

» Ttems 7 and 9 of Basic Principles on the Independence of the Judiciary.
+ Recommendation R (94)12 by the CoE Committee of Ministers.
# Item 1.7 of the European Charter on the Statute for Judges.

# Amendment III, Paragraph 3.

4 Amendment III, Paragraph 6.

4+ Amendment III, Paragraph 7.

4 Amendment III, Paragraph 8.

4 Amendment IV, Paragraph 1.

4 Amendment IV, Paragraph 2.

# Amendment V, Paragraph 3.
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determined under the law*’; the reasons to terminate the term in office of a mem-
ber of the High Judicial Council, and the procedure to guide the decision-making
process.”®

On the other hand, the matters that do not deserve a constitutional rank have
found their place in the draft, including a special judicial training institution,” a
public competition for the members of the High Judicial Council, elected from
prominent lawyers,”* provisions of procedural nature referring to the Council’s
method of work® etc.

The Venice Commission, Sub-Commission on the Judiciary** underlines that
new democracies, however, did not yet have a chance to develop these traditions,
which can prevent abuse, and therefore, explicit constitutional and legal provi-
sions are needed as a safeguard to prevent political abuse in the appointment of
judges” finding also that “the parliament is undoubtedly much more engrossed
in political games and the appointment of judges, which could result in political
bargaining in the parliament.”

2. A Comment on the principle of independence (institutional independence)

2.1 The principle of independence - division of power and a deputy’s tied-up
term in office. The way the Constitution is governing the division of power* is con-
trary to the principle of judicial independence, as it provides for “mutual control be-
tween three branches of power”, including control over courts by the executive and
legislative branches. A constitutional provision about a tied-up term in office for
members of parliament is also noteworthy.>* . The Venice Commission has warned
at serious consequences such constitutional solutions might produce, their impact
on the independence of judiciary in particular? :

“It seems that its intent is to tie the deputy to the party position on all matters at all
times. This is a serious violation of the freedom of a deputy to express his/her view on

4 Amendment VIII, Paragraphs 1 and 2.

5 Amendment X, Paragraph 3.

** Amendment IV, Paragraph 2.

> Amendment IX, Paragraph 2.

s Amendment XII, Paragraph 2.

5+ Venice Commission — Sub-Commission on the Judiciary, Judicial Appointments (CDL-JD
(2007)001rev).

5 Article 4 of the Constitution of the Republic of Serbia provides that “Relation between three
branches of power shall be based on balance and mutual control”. See more: Pajvanci¢ M. Ustavni
polozZaj sudova u okviru organizacije vlasti - Normativni okvir, problemi normatvnog i faktickog karak-
tera, Glasnik advokatske komore Vojvodine, No. 3-4/2017, pages 173-190.

¢ Article 102 of the Constitution of the Republic of Serbia says: “Under the terms stipulated by the
Law, a deputy shall be free to irrevocably put his/her term of office at disposal to the political party
upon which proposal he or she has been elected a deputy” See more: Marinkovi¢ T. Politika u grani-
cama Ustava - o nacelima predstavnicke demokratije u jursprudenciji Ustavnog suda Srbije, Zbornik
Ustav Republike Srbije — pet godina posle (2006-2011), pages 171-180; Peji¢, 1. Parlamentarno pravo,
Pravni fakultet Ni§, 2011, pages 55-97; Pajvanci¢ M. Poslanicki mandat i njegova zastita, Glasnik Advo-
katske komore Vojvodine, 2002, No 8, pages 236-251; Stojanovi¢ D. Pravni poloZaj poslanika (na prim-
erima Francuske, Austrije, Nemacke i Jugoslavije), Pravni fakultet Ni§, 1999, pages 209-229.

57 Venice Commission, Opinion on the Constitution of Serbia (CDL-AD(2007)004).
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the merits of a proposal or action. It concentrates excessive power in the hands of the

party leadership. This is all the more worrying due to the excessive role of the National

Assembly in judicial appointments in general and in particular in the reappointment

process for all judges foreseen in the Constitutional Law on the Implementation of the

Constitution. It reinforces the risk of a judicial system within which all positions

are divided among political parties.”

One of its closing arguments was: “The main concerns with respect to the
Constitution relate, on the one hand, to the fact that individual members of parliament
are made subservient by Art. 102.2 to party leaderships and, on the other, to the
excessive role of parliament in judicial appointments. Judicial independence is a
fundamental prerequisite of a democratic constitutionalism and is also wholly
necessary to ensure that the constitution is not merely a paper exercise but will be
enforced in practice. Yet the National Assembly elects, directly or indirectly, all members
of the High Judicial Council proposing judges for appointment and in addition elects
the judges. Combined with the general reappointment of all judges following the entry
into force of the Constitution provided for in the Constitutional Law on Implementation
of the Constitution, this creates a real threat of a control of the judicial system by
political parties”

In the context of the constitutional provisions listed above, which the Venice
Commission has also commented on, the amendments suggest the following:

- The National Assembly appoints five members of the High Judicial Council, se-
lected from amongst prominent lawyers.**

- The High Judicial Council is composed of ten members - five judges elected by
their peers, and five prominent lawyers elected by the National Assembly.®

- The National Assembly elects the prominent lawyers, making up one half of the
composition of the High Judicial Council “at the proposal of the competent par-
liamentary committee, after having conducted a public competition.” The elec-
tion requires the support of three-fifths of all deputies (150 votes). If the required
majority can't be reached, and not all the nominees have been elected, a vote
for those who haven't been will be repeated within the next ten days. In the re-
peated vote, a majority of five-ninths of all deputies (139 votes, or 55.6 percent) is
required. If the nominees fail to win the parliamentary support required for the
appointment, “the election procedure is repeated after 15 days for the members
who have not been elected.”*

- The wording “in case they are not all elected in this manner” and “in case all
the nominated candidates fail to win the required majority of votes” opens
an opportunity to nominate the exact number of candidates to be elected from
among prominent lawyers (five), because there’s no explicit rule to nominate
more (as opposed to the Constitution of the Republic of Serbia, which stipulates
very clearly the requirements for the nomination and election of judges of the

 Amendment I, Paragraph 2, Item 3.

» Amendment IX, Paragraph 1.

¢ Amendment II, Paragraph 3 and Amendment IX, Paragraph 2.
¢ Amendment IX, Paragraph 2.
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Constitutional Court®). If so, it would be literally impossible for the National
Assembly to choose between more candidates.

- For a decision to be adopted by the High Judicial Council, six out of 10 votes are
required, while “a golden vote” is reserved for the president of the Council if an
even number of members makes it impossible to pass a decision® (the votes of
minimum five members of the Council are needed for a decision, including the
vote of the president, at a session where at least seven members of the Council
are present, forming a qualified quorum).

- The dismissal of a member of the High Judicial Council, elected from prominent
lawyers, requires fewer votes (139) than his/her appointment does (150). The so-
lution deviates from the standard that the same majority of votes be required for
the election and the dismissal. If the majority requirements differ though, the
rule of thumb is to prescribe a stricter majority for the dismissal.** The way the
draft amendment has been articulated allows for a completely different conclu-
sion as well. The meaning of the provision is ambiguous, creating room for dif-
ferent interpretations. The unclear rules demanding an interpretation should be
avoided and replaced with unambiguous provisions instead.

- The president of the High Judicial Council is elected among members of the
Council who are not judges, but rather prominent lawyers, whose nomination
(by the National Assembly) and election (by the National Assembly) fall under
the exclusive authority of the parliament.®
The best illustration that the opinions of the Venice Commission have been dis-

regarded is that the provisions tying the term in office of a deputy to a political

party remained in place, while new ones have been suggested instead, as follows:
the composition of the High Judicial Council; the nomination and election of the
members of the Council from prominent lawyers, in which the National Assembly
acts at full capacity without pre-defined criteria; a majority required for their elec-
tion, particularly the number of votes needed in the second round; the dismissal of

a member of the Council that requires fewer votes (139, or five-ninths of the vote)

than the number of votes required to install them in the first round (150, or three-

fifths); the decisive vote by the president of the High Judicial Council, elected from
amongst prominent lawyers, if a decision can’t be reached because an even number
of members attend. Still very relevant is a caution by the Venice Commission in the

Opinion on the Constitution of Serbia RS that solutions like these “reinforce the

risk of a judicial system within which all positions are divided among political parties
The Venice Commission, the Sub-Commission on the Judiciary, maintains that

the types of judicial appointments may differ in comparative constitutionality, but
argues very strongly that the context is paramount, especially the fact that in “old
democracies” there are “systems in which the executive power has a strong influence

¢ Article 172, Paragraph 2 of the Constitution of the Republic of Serbia.

% Amendment IX, Paragraph 2.

¢ Amendment I, Paragraph 4.

% Amendment XI, Paragraph 2.

% Venice Commission, Opinion on the Constitution of Serbia (CDL-AD(2007)004).
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on judicial appointments, but they may work well in practice and allow for an inde-
pendent judiciary because the executive is restrained by legal culture and traditions,
which have grown over a long time” In the same document, the Venice Commis-
sion has generally assumed that “the main purpose of the very existence of a Supreme
Council of the Judiciary is the protection of the independence of judges by insulating
them from undue pressures from other powers of the State” in matters such as the
selection and appointment of judges and the exercise of disciplinary functions.” As
for judicial councils, the Commission goes on to say that “a basic rule appears to be
that a large proportion of their membership should be made up of members of the ju-
diciary, and that a fair balance should be struck between members of the judiciary and
other ex officio or elected members,” concluding that “the parliament is undoubtedly
much more engrossed in political games, and the appointments of judges could result
in political bargaining.

In the Opinion on the Constitution of Serbia,* the Venice Commission warns at
the flawed composition of the High Judicial Council, underlining that “At first sight,
the composition seems pluralistic. This appearance of pluralism is, however, deceptive.
All these members are elected, directly or indirectly by the National Assembly. The six
judges are not to be elected by their peers but by the National Assembly, the lawyer
not by the Bar Association but by the National Assembly, the professor not by the Law
Faculty but by the National Assembly. The judicial appointment process is thus doubly
under the control of the National Assembly: the proposals are made by the High Judi-
cial Council elected by the National Assembly, and the decisions are then made by the
National Assembly itself. This seems a recipe for the politicization of the judiciary, and
therefore the provision should be substantially amended”

The opinion by the Venice Commission aside, it is important to note that the
standards of judicial independence have been developed by international bodies
for the protection of human rights, too, chiefly through the practice of the Euro-
pean Court of Human Rights. These standards largely refer to the definition of the
principle of independence and impartiality of the judiciary, and a test for the inde-
pendence of the judiciary and the parameters it involves, molded against the Court’s
decisions.®

2.2 The obligatory character and control of court decisions have been ad-
dressed by the draft amendments so as to allow for extrajudicial control of courts as
well. The constitutional provision that “court decisions shall be obligatory for all”
has been omitted, along with the stipulation they “may not be a subject of extraju-
dicial control””° The draft amendments™ have kept only the constitutional rule”
that “a court decision may only be reconsidered by an authorized court in a legal
proceedings prescribed by the law” Without a clear ban on extrajudicial control of

¢ Ttems 4 and 6 of the Report by the Venice Commission - the Sub-Commission on the Judiciary,
Judicial Appointments (CDL-JD(2007)oo01rev).

¢ Venice Commission, Opinion on the Constitution of Serbia (CDL-AD(2007)004).

% See more: Radivojevi¢ Z. pages 44-53.

7° Article 145, Paragraph 1 of the Constitution of the Republic of Serbia.

7 Amendment Paragraph 6.
> Article 145, Paragraph 1 of the Constitution of the Republic of Serbia.

~
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court decisions, meaning that the control of a court decision may follow an appeal
only, remaining strictly within the court system, the draft version of the amendments
creates an opportunity to carry it out outside the court system, too, by the Consti-
tutional Court, for instance, if the law says so.

3. A comment on the principle of independence (individual independence)

There are just a few issues related to the status of judges directly related to their
individual independence, which are also indicative of the independence of the ju-
diciary, but the draft amendments to the Constitution have either failed to address
them, provided incomplete relevant regulations or those that haven’t incorporated
international standards.”” The previous comments on judicial appointments not-
withstanding, in this section the emphasis is on the provisions on statutory issues
(individual independence), missing in the draft.

3.1 Election of judges. The amendments have explicitly defined only one condi-
tion for the election of judges to courts, and only the courts with exclusively first-
instance jurisdiction. It is a requirement to “complete special training in a judicial
training institution” established by the law.”

This choice has disregarded the international standards of judicial appointment,
involving the following:

- The election procedure, and the obligation to make sure that judicial appoint-
ments are never made for improper motives.”

- The requirements for judicial appointments including the integrity and ability of
a person to be selected for judicial office, together with appropriate training and
qualifications in law.”®

- Prohibition of discrimination on the grounds of race, color, sex, religion, politi-
cal or other opinion, national or social origin, property, birth or status, except
for a requirement that “a candidate for judicial office must be a national of the
country concerned, which is not considered discriminatory.””” In this context,

73 See more: Beljanski S. Polozaj suda i sudija u predstoje¢im promanama Ustava, Glasnik advoka-
tske komore Vojvodine, No. 3-4/2017, pages 190-204; Ili¢ G. ZapaZanja o uredenju sudske funkcije,
Glasnik advokatske komore Vojvodine, No. 3-4/2017, pages 204-215.

7+ Amendment IV, Paragraph 2.

75 Ttem 10 of the Basic Principles on the Independence of Judiciary, adopted by the Seventh United
Nations Congress held in Milan, from August 26 to September 6 1985, and endorsed by General As-
sembly resolutions. More specific provisions are to be found in the European Charter on the statute for
judges and Recommendation R(94) 12 of the CoE Committee of Ministers to Member States on the
Independence, Efficiency and Role of Judges.

76 Ttem 10 of the Basic Principles on the Independence of Judiciary, adopted by the Seventh United
Nations Congress held in Milan, from August 26 to September 6 1985, and endorsed by General As-
sembly resolutions. More specific provisions are to be found in the European Charter on the statute for
judges and Recommendation R(94) 12 of the CoE Committee of Ministers to Member States on the
Independence, Efficiency and Role of Judges.

77 Item 10 of the Basic Principles on the Independence of Judiciary, adopted by the Seventh United
Nations Congress held in Milan, from August 26 to September 6 1985, and endorsed by General As-
sembly resolutions. More specific provisions are to be found in the European Charter on the statute for
judges and Recommendation R(94) 12 of the CoE Committee of Ministers to Member States on the
Independence, Efficiency and Role of Judges.
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the Venice Commission is pointing out that “in the light of European standards,

the selection and career of judges should be based on merit, having regard to

qualifications, integrity, ability and efficiency””*

- Matters of importance for the status of judges are left unregulated. For instance,
the rights of judges in the election process are no longer protected; the protec-
tion pertains only to a violation of rights in the process of dismissal.” The circle
of subjects entitled to appeal to the Constitutional Court against a decision to
relieve a judge of duty has expended to include the president of the court, aside
from the judge. Why?

3.2 Permanent tenure of office. The explicit and general constitutional guar-
antee of a permanent tenure® has been replaced with the stipulation that “a judi-
cial tenure shall last from the moment of the appointment until the retirement®,
which deserves a more specific definition, with respect to the international stan-
dards guaranteeing tenure until a mandatory retirement age, laid down at the time
of the appointment.*

3.4 Independence of judges. “A judge shall be independent, and shall perform
his/her duties in accordance with the Constitution, ratified international contracts,
law and other general acts. The harmonization of jurisprudence shall be regulated
by law”®
- Generally accepted rules of international law and the practice of international

institutions supervising the implementation of the international standards on hu-

man rights, constituting an integral part of the legal system and the sources of
law the judge uses in trying a case.®

- The constitutional provision prohibiting any influence on a judge while perform-
ing his/her judicial function® has been left out, even though it’s an international
standard involving the duty of the state to guarantee the independence of the
judiciary by the Constitution and the law®; the duty of all government and
other institutions to respect and observe the independence of the judiciary;* to
guarantee the independence of judges “deciding matters before them impartially,
on the basis of facts, and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences, direct or
indirect, from any quarter or for any reason;”®; prohibiting any inappropriate

78 Recommendation R(94)12 of the CoE Committee of Ministers to Member States on the Inde-
pendence, Efficiency and Role of Judges.

7 Amendment IV, Paragraph 6.

so Article 146, Paragraph 1 of the Constitution of the Republic of Serbia

8 Amendment IV, Paragraph 3.

%2 Jtem 12 of Basic Principles on the Independence of the Judiciary; Item 22 of Minimum Stan-
dards of Judicial Independence -International Bar Associaton, 1982 https://www.ibanet.org/Docu-
ment/Default.aspx?DocumentUid=bbo19o13-52b1... Accessed on February 11, 2018.

% Amendment IV, Paragraph 1.

8 Article 16, Paragraph 2 and Article 18, Paragraph 3 of the Constitution of the Republic of Serbia.

% Article 149, Paragraph 2 of the Constitution of the Republic of Serbia.

% Ttem 1 of Basic Principles on the Independence of the Judiciary.

%7 Item 2 of Basic Principles on the Independence of the Judiciary.

8 Ttem 2 of Basic Principles on the Independence of the Judiciary.
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or unwarranted interference with the judicial process;* providing for sanctions,

prescribed by the law, against persons seeking to influence judges®.

- The wording “other general acts” is much too broad, since it incorporates all
general by-laws as well. The norm as provided by the Constitution is more re-
strictive, allowing a court to try a case based on “other general acts, only when
provided by the law.>

- There is no contextual link between the rule that “the uniformity of the jurispru-
dence shall be regulated by law” and the subject matter of this amendment. As
for the practice of “international institutions supervising the implementation” of
human rights standards® that haven't been included in the amendments, there
are two important questions - if the practice of the international institutions
includes court practice as well, and if so, whether the latter is published in the
Official Gazette.

3.5 Non-transferability of judges. “Reorganization of the judicial system” has
been used as an exception permitting that a judge be transferred to another court
against his/her will,” but the formulation lacks accurate legal meaning, paving the
way to different interpretations. The existing provision of the Constitution does not
lack any, making it very clear that such an exception can be made only “in case of
revocation of the court or the substantial part of the jurisdiction of the court to
which the judge was elected.”s*

The European Charter on the Statute of Judges has set out certain standards of
the non-transferability of judges, saying that “a judge holding office at a court may
not in principle be appointed to another judicial office or assigned elsewhere, even
by way of promotion, without having freely consented thereto. An exception to this
principle is permitted only in the case where transfer is provided for and has been pro-
nounced by way of a disciplinary sanction, in the case of a lawful alteration of the court
system, and in the case of a temporary assignment to reinforce a neighboring court, the
maximum duration of such assignment being strictly limited by the statute%

3.6 Unlike the existing constitutional stipulation®®, prohibiting a judge from en-
gaging in political actions and allowing the law to govern the matter, incompatibil-
ity of judiciary function has been partly regulated by the new amendments”, per-
mitting the legislator to regulate the activity or job, or political activities incompat-
ible with the office of a judge.

The draft amendments suggest that a ban on political activity should not be con-
stitutional, but rather a legislative matter. Likewise the legislator is offered a broad
space to regulate the activities and jobs incompatible with the duties of judicial of-

% Ttem 4 of the Basic Principles on the Independence of the Judiciary.
Principle IV, Item d) of the CoE Recommendation R (94) 12.
Article 143, Paragraph 1 of the Constitution of the Republic of Serbia.
Article 18, Paragraph 3 of the Republic of Serbia.
Amendment IV, Paragraph 8.
Article 150, Paragraph 2 of the Constitution of the Republic of Serbia.
Item 3.4. of the European Charter on the Statute for Judges.
Article 152, Paragraph 2 of the Contitution of the Repubic of Serbia.
Amendment V, Paragraph 3.

v v v v v o v
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fice. The meaning of the “private functions,” used explicitly in the draft, remains
unclear as well.

These matters, too, have been covered by international standards,* involving the
right of judges to “freely carry out activities outside their judicial mandate, includ-
ing those which are the embodiment of their rights as citizens. This freedom may
not be limited except in so far as such outside activities are incompatible with con-
fidence in, or the impartiality or the independence of a judge, or his or her required
availability to deal attentively and within a reasonable period with the matters put
before him or her. The exercise of an outside activity, other than literary or artistic,
giving rise to remuneration, must be the object of a prior authorization on condi-
tions laid down by the statute,“” as well as their duty to “refrain from any behavior,
action or expression of a kind effectively to affect confidence in their impartiality
and their independence*

3.7 The draft amendments have addressed the immunity of judges* together
with the principle of incompatibility, even though the two entail completely differ-
ent guarantees of the independence of judges. The provision is incomplete, as im-
munity pertains exclusively to “an opinion expressed within the court proceedings
or voting in the process of passing a court decision,” and not an opinion expressed
in a court decision.”

The amendment on the immunity of judges should also incorporate the interna-
tional standards of judicial immunity (i.e. judges should enjoy personal immunity
from civil suits for monetary damages for improper acts or omissions in the exer-
cise of their judicial functions).

The comments and the arguments supporting them suggest that the Working
Version of the Draft Amendments to the Constitution should be withdrawn, and a
new draft prepared instead, in strict compliance with the constitutional amendment
process as provided by the Constitution of the Republic of Serbia and the Rules of
Procedure of the National Assembly.

8 Ttem 6 of the European Charter on the Statute for Judges, which in four sub-items standardizes
meticulously remuneration and social insurance for judges.

9 Jtem 4.2 of the European Charter on the Statute for Judges.

o Jtem 4.3 of the European Charter on the Statute for Judges.

- See more about the immunity of judges in the context of constitutional solutions in comparative
constitutionality as described in international conventions and the practice of the European Court of
Human Rights:aljnije: Peji¢ I. Imunitet sudija, Zbornik Zakonodavni i institucionalni okvir nezavisnog
sudstva u Republici Srbiji, Konrad Adenauer Stiftung and Pravni fakultet Nis, 2009, pages 37-55.

2 Amendment V, Parlagraph 1.

93 Jtem 16 of the Basic Principles on the Independence of Judiciary; Item 60 Paragraph 16 of the
Basic Principles on the Independence of Judiciary; Item 60 of the Report by the Venice Commission
on the Independence of the Judicial System, Part I: The Independence of Judges CDL-AD(2010)004
www.sudije.rs/.../VK2010_IZVETA]_O_NEZAVISNOSTI_SUDSK accessed on February 12, 2018.
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Bosa Nenadié, Ph.D.”

COMMENTS ON THE WORKING DRAFT OF AMENDMENTS
I TO XXIV TO THE CONSTITUTION OF SERBIA AS
DEVELOPED BY THE SERBIAN MINISTRY OF JUSTICE

I

The first impression of the proposed Working Draft of Amendments I to XXIV
to the Constitution of Serbia (‘the Amendments’) developed by the Serbian Minis-
try of Justice' is that the text lacks the substantive, functional, and formal character-
istics required of a country’s supreme legal document. The quality of constitutional
provisions in general, including those introduced by means of amendments, must
be ensured through sound legal drafting that is based upon in-depth and thorough
knowledge and understanding of the nature of the features and relationships being
governed and the purpose intended to be achieved by amending and developing the
Constitution. A reading of the Amendments creates the impression that the pro-
posed provisions were written in haste and suffer from a myriad deficiencies. First
and foremost, a number of the Amendments cannot be said to be effective in rem-
edying the shortcomings identified with the current constitutional provisions gov-
erning the judiciary, nor can they be seen as sound or reliable in terms of securing
the proclaimed objective of the changes, namely an ‘independent, accountable, and
efficient judiciary’. It is particularly noticeable that some of the proposed Amend-
ments are not compliant with the fundamental principles of the Constitution with
regard to the rule of law, separation of powers, independence of the judiciary, guar-
antees for human and minority rights and freedoms; there also seem to be issues
with incorporating them into the remaining portion of the Constitution, which is
not being altered. The key principles of the Constitution and its provisions regard-
ing inalienable human rights are not unsurmountable obstacles to robust new
amendments governing the judiciary, as they are based upon standards to date un-
questionably accepted by modern European societies based upon the rule of law:
societies that our country has emulated in recent decades in an endeavour to join
their ranks.

Countries with exceptional constitutional traditions exhibit the utmost respect
for and emphasise the importance of their supreme legal documents. These nations
rarely amend their Constitutions; when they do, it is ‘with a trembling hand’ (dune

" President of the Constitutional Court of Serbia, 2007-2010, Judge of the Constitutional Court of
Serbia, 2002-2016.

' On 22 January 2018, the Ministry of Justice posted a document entitled ‘Working Draft of Consti-
tutional Amendments Governing the Judiciary’ on its web site at mpravde.gov.rs/sekcija/53/radne-
verzije-propisa [in Serbian].
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main tremblante), to use the vivid French phrase. The main rationale for this ap-
proach is the need to particularly safeguard constitutional provisions from poorly
though-through changes to preserve legal stability and safety of the constitutional
order and minimise disputes as to what constitutional provisions mean and how
they are to be implemented. In other words, this approach means that the Constitu-
tion ought to be safeguarded and applied and changed with the utmost care and
caution only when there are reasonable and objective reasons to do so, after careful
consideration of what needs to be changed and especially of how these changes
should be made (and expressed), so that any amendments result in a more compre-
hensive, clearer, and more modern Constitution.>

For three decades now, the need to construct and establish an ‘independent, ac-
countable, and efficient judiciary’ has been repeated as a mantra throughout Cen-
tral and South-Eastern Europe (with the trio of characteristics above at times
broadened to include epithets such as ‘impartial, ‘sound, ‘professional, ‘effective’
and the like). This has perpetuated the misapprehension that constitutional and le-
gal amendments could solve the judiciary’s problems and amount to a ‘reform of the
judiciary. Although the Constitution can to a great extent influence the institu-
tional organisation and operation of the judiciary, it is not a magic wand that can
establish legal security and complete equality ‘before the Constitution and the law’
and ensure impartiality and consistency of courts and prosecutors in practice. To-
day’s many and varied problems with the judiciary pose significant social challeng-
es throughout Europe, especially in countries such as Serbia that lack stable judicial
institutions trusted by the public, constitutional (legal) or civic traditions, or even a
custom of obeying the Constitution or laws. Issues with the judiciary, which ulti-
mately lead to difficulties in safeguarding fundamental values enshrined in the Con-
stitution, are in these countries the consequence of a multitude of interconnected
institutional, political, economic, social, and cultural factors. As such it is unrealistic
to expect such complex to be amenable to isolated measures, even ones as powerful
as constitutional provisions. This is why the importance of constitutional amend-
ments in addressing issues with the judicial protection of human rights and free-
doms in Serbia should not be unduly emphasised, since constitutional (or, indeed,
legal) provisions are not a quick way out. It is dangerous to be taken in by the illu-
sion that changing the Constitution and, subsequently, laws, will in and of itself lead
to the creation of an ‘independent, accountable, and efficient judiciary’. If constitu-
tional provisions are not clearly and unambiguously aimed at achieving the legiti-
mate objectives of the rule of law, and if there is no political will to construct a
democratic society, even the best Constitution will remain a dead letter.

II
Provisions of the current Constitution of Serbia (‘the Constitution’) pertaining
to the judiciary, in particular their practical implementation, have always been sub-
jected to justified criticism from the academic and professional communities. The
need to amend the Constitution in this regard has not only been voiced in a multi-

> Cf. ML Jovi¢i¢, op. cit., 141, J. Pordevi¢, Yeitiasto tipaso [Constitutional Law], Belgrade 1975, p. 512.
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tude of scientific papers but has also found its way into a number of key national
documents, in particular the 2013-2018 National Judicial Reform Strategy* and the
Chapter 23 Action Plan, the platform for negotiating the chapter of the European
Union (EU) acquis devoted to the judiciary and fundamental rights.* In its opinion
about the Constitution’s provisions that pertain to the judiciary, the Venice Com-
mission highlighted first and foremost the fact that the articles allow political au-
thorities (the legislature and the executive) to exert influence on the judiciary. The
Commission particularly underlined the technical deficiency of the text.> Whilst
there is broad agreement in Serbia about the need to amend the constitutional pro-
visions to better regulate the appointment of judges, prosecutors, and members of
councils of the judiciary and reduce political and other influences on the judiciary,
there is no such consensus about how those changes should be made and what they
should entail to ensure an impartial, accountable, and efficient judiciary.

The Ministry of Justice began preparing amendments to the Constitution as
early as one year ago. In January 2018, the Ministry prepared a ‘working draft’ of the
amendments, citing obligations undertaken in the Action Plan, without Parliament
— the source of constituent power — having initiated any changes to the Constitu-
tion. As Parliament is the only authority able to decide whether the Constitution
will be amended, to what extent, and what the changes will involve, it is surprising
to see no comment from the Government to date as to whether a motion to amend
the Constitution has indeed been tabled. This motion is the sole procedural avenue
by which an authorised petitioner may ask Parliament to initiate amendment of the
constitution, the first stage in the process. Instead, the Ministry has come out with
a set of amendments that belong to the second phase of the constitution-making
procedure that is yet to be formally launched. Since the Constitution does not allow
public authorities to propose constitutional amendments, it is only to be assumed
that the Ministry of Justice developed the amendments at the prompting of the
Government, which is formally entitled to table a motion to this effect (although
the amendments are silent in this regard), and that the proposed text and its accom-
panying activities can be understood as an announcement of the Government’s in-
tention to propose constitutional amendments.°

No constitutional amendments put up for public consultation can be a matter
for one public authority alone - the Ministry of Justice included, although its man-
date includes drafting legislation and other regulations and byelaws concerning the
judiciary. Drafting constitutional amendments is not part of the Ministry’s remit,

3 2013-2018 National Judicial Reform Strategy (Official Gazette of the Republic of Serbia, No. 57/13)
and 2013-2018 Action Plan to Implement the 2013-2018 National Judicial Reform Strategy (Official
Gazette of the Republic of Serbia, Nos. 71/13 and 55/14).

+ Chapter 23 Action Plan, adopted by the Serbian Government on 27 April 2016. Available online
at mpravde.gov.rs/files/ Akcioni plan PG 23.pdf.

5 See the Opinion on the Constitution of Serbia, adopted by the Venice Commission at its 7oth
plenary session, 17-18 March 2007, No. 405/2006, CDL-AD(2007)004.

¢ This conclusion is indirectly corroborated by the following statement made by Ana Brnabi¢, the
Prime Minister, in March 2018: Tam proud to live in a country where nine months have been devoted
to constitutional amendments so that the judiciary can be more independent, accountable, and effi-
cient. We are not doing this to comply with Chapter 23, but because it is in the public interest. [in Serbian].
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either ex constitutionem or ex legem.” In a country adhering to the rule of law, as the
Republic of Serbia is according to its Constitution, which observes the principle of
the separation of powers, and which upholds human and minority rights and free-
doms, any initiative to change the Constitution, especially where the amendments
are already being drafted, ought to take centre stage. This is particularly true in view
of the extent of the proposed changes, their scope, and the way in which they are
envisaged to be enacted.®

111

In this particular case, the Ministry of Justice has prepared a sizeable set of
amendments (24 in total) that ‘delete’ and/or ‘replace’ outright all provisions of the
current Constitution that pertain to the judiciary. These comprise Articles 142 to 165
of the Constitution, comprising the totality of Sections 7 (‘Courts’), 8 (‘High Judicial
Council’), and 9 (‘Public Prosecution’) of Chapter V of the Constitution (‘Organisa-
tion of Government’), as well as Articles 99 and 105 that govern the powers and
decision-making of Parliament. In our view, it seems to have been unnecessary to
‘delete’ and ‘replace’ all of the above provisions, in particular those that were never
disputed by constitutional law experts, never seen as controversial in the context of
EU accession, and never identified as unworkable in practice. Moreover, such
changes are not required by either the National Judicial Reform Strategy or the
Chapter 23 Action Plan. Amending constitutional provisions that are not conten-
tious, or deleting features that are part of the body of democratic provisions em-

7 See Article 9 of the Ministries Law (Official Gazette of the Republic of Serbia, Nos. 44/14, 14/15,
54/15, 96/15, and 62/17).

8 Nevertheless, the Ministry of Justice has claimed it has gone through an ‘inclusive and transpar-
ent process of proposing the amendments, as two rounds of public consultation have allowed all stake-
holders to voice their opinions; this includes representatives of professional associations, the civil soci-
ety, members of the public, and legal practitioners. See at mpravde.gov.rs/tekst/18323/komen
tari-na-radni-tekst-amandmana [in Serbian]. Cf. also a letter sent to the Ministry of Justice by the Ju-
rist Network with regard to the public consultation about the Working Draft of Amendments to the
Constitution, available online at mpravde.gov.rs/vest/18191/pismo-koje-je-ministarstvu-pravde-uputi-
la-mreza-pravnika-povodom-javne-rasprave-o-radnom-teksty-ustavnih-amandmana [in Serbian].
Institutions of the judiciary, professional associations of judges and public prosecutors, non-govern-
mental organisations involved with the judiciary and human rights, lawyers’ associations, academic
experts in constitutional law, and other stakeholders have all expressed contrary views. In this regard,
see primarily the announcement of the Supreme Court of Cassation and its assessment of the Working
Draft of Amendments of 12 March 2018, available online at vk.sud.rs/sr/ananusa-pagHor-Tekcra-
aMaHJMaHa-MIHUCTapCTBa-IpaBle-Ha-ycTaB-penybnuke-cpobuje [in Serbian]; opinion and sugges-
tions of the High Judicial Council regarding the Working Draft of Amendments, available online at vss.
sud.rs/sr/caoniuTema [in Serbian]; announcement and opinion of the State Prosecutorial Council re-
garding the Working Draft of Amendments available online at dvt.jt.rs/wp-content/uploads/2018/02/
misljenje-u-vezi-ustava-radni-tekst-i-amandmani [in Serbian]; multiple opinions and press releases of
the Judges’ Association of Serbia regarding the proposed amendments, available online at sudije.rs/
index.php [in Serbian]; opinions, comments, and press releases of the Prosecutors’ Association, avail-
able online at uts.org.rs/aktivnosti/vesti/1482 [in Serbian]; objections of the Serbian Bar Association on
the proposed amendments, available online at aks.org.rs/cir/npumen6e-aKkc-Ha-pagHu-TeKc-aMaH] -
MaHa [in Serbian]; comments of the Prosecutors’ Association, Lawyers’ Committee for Human Rights,
and Belgrade Centre for Human Rights regarding the proposed amendments, available online at uts.
org.rs/aktivnosti/vesti/1482 [in Serbian]; etc.
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ployed by modern constitutional systems to govern the judiciary, will produce ex-
actly the opposite effect: they will hurt legal certainty and cause misalignment be-
tween regulations and the Constitution (as unconstitutional laws will remain in
force during a transitional period required to enact compliant legislation), which is
detrimental to creating a custom whereby all must adhere to the Constitution, with-
out which there can be no rule of law or legal security. Therefore, constitutional
amendments that are neither necessary nor justified neither lead to the consolida-
tion of the constitutional order of a country nor strengthen the authority of the
Constitution as the highest law of the land.®

The reader will be concerned and surprised to see that the Amendments are not
accompanied by statements of justification in the proper sense of the term. The
proposed changes concern an exceptionally sensitive segment of the country’s high-
est legal document, which can, as such, be amended only in conjunction with Par-
liament and the public at large. Nevertheless, on its web site, under the heading of
‘Statement of Justification, the Ministry posted a document entitled ‘Ministry of
Justice’s Working Version of the Draft Amendments to the Constitution (with ex-
planation and references); comprised of ‘Introductory remarks’ (five sentences in
total devoted to technical issues) that precede the working draft of the Amend-
ments." Some of the individual Amendments, or groups of Amendments, that fol-
low are accompanied by opinions of the Venice Commission on particular issues
(sometimes with an indication that the reference is meant as a statement of justifica-
tion, and sometimes with no such guide). Therefore, in the absence of proper justi-
fication for the features contained in the Amendments, it is difficult to ascertain the
reasoning behind the proposed changes that ‘replace’ and ‘delete’ all of the current
constitutional provisions governing the judiciary (although amendments should, as
a rule, be employed to make partial changes to constitutional provisions: indeed,
the word comes from the Latin emendare, meaning ‘correct;, ‘improve, ‘remedy, ‘re-

o Cf. M. Jovi¢i¢, op. cit., pp. 217 and 360.

© See the Working Version of the Draft Amendments to the Constitution (with explanation and
references), available online from the Ministry of Justice at mpravde.gov.rs/sekcija/s3/radne-verzije-
propisa.php.

" The ‘Introductory remarks’ state:

‘In accordance with the obligations undertaken by the Republic of Serbia through the adoption of
the Action Plan for the Chapter 23, Ministry of Justice (hereinafter: the Ministry) drafted the Working
Version of the Draft Amendments to the Constitution of the Republic of Serbia (hereinafter: Working
text). During the drafting process, the Ministry was guided primarily by standards defined by the
Venice Commiission in its opinions and other relevant documents as well as written proposals received
within a consultative process conducted by the Ministry in cooperation with the Office for Coopera-
tion with Civil Society conducted in the period May-November 2017. The working text is defined with
the preliminary assistance of the CoE expert Mr. James Hamilton.

In order to facilitate understanding of the proposed solutions, an overview of some of the most
important positions of the Venice Commission in relation to subject matter (together with the precise
references) has been provided beneath the text of the amendments (or thematic related groups of
amendments) that bring significant and substantive changes in relation to the current Constitution.

The working text presents the starting point of the public debate on the amendments to the Consti-
tution of the Republic Serbia which will be organized in February and March 2018. After the conduc-
tion of the public debate the Draft of the Constitution will be submitted to the Venice Commission on
opinion’
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vise; or ‘cure’). No analysis of the proposed provisions can allow one to clearly un-
derstand the intention of the author in choosing the scope of any particular feature.
No reasons or arguments are presented to show why the Ministry may have chosen
the proposed provisions from a number of alternatives presented by Parliament and
Government, contained in constitutional legal literature, and numerous assess-
ments of the judiciary.* This problem is compounded by the inconsistent and il-
logical practice of calling for some provisions to be ‘replaced; others both ‘replaced
and deleted’, and still others ‘deleted” outright. In sum, it is exceedingly difficult to
understand what is to happen to current provisions, or, more appropriately, mate-
rial features of the Constitution: which provisions (features) are to be changed;
which ones are merely to be ‘corrected’ or ‘improved’; which ones are to be re-
worded or ‘revised’; which are to be ‘removed’ (‘deleted’); which new features are to
be introduced and what their benefits are; and so on. It goes without saying that
each of the proposals ought to have been accompanied by a thorough explanation,
addressing all possible points of contention, perhaps even alternative proposals, es-
pecially if one recalls that any amendments to the Constitution must be ratified by
the citizens in a referendum on a text that must have been enacted by Parliament
with a two-thirds majority. It was thus more than necessary to prepare a thorough
and exhaustive statement of justification, at the very least to the same standard as
applies to ‘regular’ laws.

Iv

One should not dispute the fact that the Amendments constitutionalise a num-
ber of arrangements that uphold the independence and autonomy of the judiciary
and that, at first glance, reduce scope for political influence on judicial and prosecuto-
rial appointments and the operation of the judiciary and prosecution service. The
prevailing opinion, also shared by the author, identifies a number of new features as
steps in the right direction: these are giving the High Judicial Council (HJC) sole
responsibility for appointing judges and court presidents; incorporating grounds
for dismissal of judges into the Constitution; removal from the HJC of ex officio
members (representatives of the legislative and executive power); increasing the
number of HJC members from academia; raising the Parliamentary decision-mak-
ing quorum for appointing HJC members; denying re-appointment to HJC mem-
bers; etc. Improvements are also visible in proposals to broaden the remit of public
prosecutors to include safeguarding human and minority rights and freedoms, as
well as in arrangements promoting prosecutorial autonomy, including the appoint-
ment of prosecutors by the High Prosecutors’ Council (HPC); nomination of the
Supreme Public Prosecutor (SPP) by the HPC, coupled with a higher Parliamentary
decision-making quorum for the SPP’s appointment; denial of re-appointment to
the SPP; incorporation of grounds for dismissal of deputy public prosecutors into
the Constitution; removal of legislative officials from the HPC, and so on.

2 We are here referring to primarily assessments made jointly by the judiciary and academia, as
well as documents developed by non-governmental organisations dealing with the judiciary and hu-
man rights.
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However, the Amendments contain a number of arrangements that greatly re-
duce the effectiveness of the proposed guarantees of the constitutional role of the judi-
ciary and prosecution service, with some even running counter to them. These pri-
marily pertain to the composition and decision-making of the HJC, including a
reduction in its membership and award of the casting vote to its President; name,
position, and slight changes to the composition of the HPC; introduction of a new
‘double quorum;, hitherto unknown to Serbian practice, with the employment of a
mathematical formula for the appointment of HCC and HPC members and the SPP
in Parliament (which, as worded, can always be circumvented or even abused by the
political majority), which alters the relationship enshrined in other constitutional
provisions that prescribe different Parliamentary decision-making quorums for is-
sues of varying importance;® period for a repeat of an ‘unsuccessful election’ for
members of the HCC and HPC and the SPP;* differences in Parliamentary quo-
rums for the appointment and dismissal of members of the HCC and HPC; ability
of a court president to appeal a judge’s dismissal with the Constitutional Court; re-
stricting judicial appointments to ‘courts designated by statute as having only first-
instance powers” and appointments of deputy public prosecutors to ‘the lowest tier
of public prosecutors’ offices’ only to alumni of ‘special training at a judicial training
institution established by law’ (it is implied that these are not initial judicial or pros-
ecutorial appointments); shortening of the term in office of the SPP (by contrast,
this ought to have been extended, as the proposal denies re-appointment to the SPP
and as deputy public prosecutors receive permanent appointments); unlimited re-
appointments of court presidents and public prosecutors, and the like. Moreover,
the Amendments contain a number of illogical and mutually contradictory ar-
rangements concerning the public prosecution service. These include provisions
governing the position, status, and accountability of the ‘public prosecution service’
or ‘public prosecution services’ (Amendment XIV.8 seems to imply a reading of
‘services, whilst the same amendment subsequently refers to ‘the public prosecution
service as an autonomous (but not independent — Author’s note) state authority...;
poorly defined role of the public prosecution service in safeguarding ‘constitution-
ality and legality, human rights, and civil liberties, given the identical definition of
the Constitutional Court’s remit in Article 166 of the Constitution,” and the fact
that such powers can only be exercised by ‘independent authorities) a status not
conferred upon the prosecution service by the Amendments. Therefore, the pro-
posed provisions governing the prosecution service exhibit a glaring incongruence

% Given the requirement for the Amendments to be able to fit into the remainder of the Constitu-
tion, in our view it was not necessary to come up with these additional decision-making quorums, all
the more so as the Constitution already recognises three types of quorums applicable to Parliament
(and other authorities), depending on the importance of the question under discussion. Rather, a two-
thirds majority, or ‘super-quorum, should have been included if the intention was truly to ensure that
appointments to the HJC, HPC, and the office of SPP reflected broad consensus between the ruling
majority and the opposition in Parliament.

4 The amendments fail to answer the question of what is to happen if a new SPP is not appointed
before the preceding holder’s term in office expires. Will the original prosecutor continue in office
until a new one is appointed (and for how long)?

5 See Art. 156 of the current Constitution, which references ‘measures to protect constitutionality
and legality’ to be taken by the prosecution service.
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between the definition of the prosecution service and its organisation, powers, and
authority, as well as the legal status of public prosecutors and their deputies. These
arrangement are blatantly at odds with the justified demands for a constitutional
definition of the role and position of the prosecution service and its relationship
with the legislative and executive.

If guarantees of judicial independence are sought, one cannot support the ar-
rangement envisaged by Amendment XII, where ‘decisions on the election and ter-
mination of office of judges, presidents of courts, lay judges, decisions on the trans-
fer and temporary relocation of judges, and decisions on the appointment and dis-
missal of members of disciplinary bodies shall be based on the criteria determined in
accordance with the law and under a legally prescribed procedure, meaning that the
decisions would not be based upon ‘criteria determined by law; but, rather, upon
‘criteria to be determined in accordance with law’ An identical feature is contained
in Amendment XXIII, which states that the HPC’s ‘decisions on the election and
termination of office of public prosecutors and deputy prosecutors, decisions on
proposal to elect or dismiss the Supreme Public Prosecutor of Serbia and decisions
on the appointment and dismissal of members of disciplinary bodies shall be based
on the criteria determined in accordance with the law and under a legally prescribed
procedure’. It is therefore clear that these criteria, which are of exceptional signifi-
cance for the certainty of tenure of judges and prosecutors, are to be determined by
a byelaw rather than by a law, whereas, in our view, this issue ought to at least to
some extent be part of materia legis, rather than materia sublegis. Even from a legal
drafting point of view, it is inappropriate for the Constitution to rely on secondary
legislation. At any rate, the proposed amendments governing the powers of the HJC
and HPC lack any mention of the Councils’ authority to adopt these criteria. It
ought to be remembered, however, that the HJC has to date failed to exercise its
authority in this regard in the way intended by the Constitution and laws enacted
pursuant to it, as should have been expected of a body whose fundamental and only
purpose is to ‘ensure and guarantee the independence and autonomy of courts and
judges. By contrast, the HJC’s failure to act has led to the enactment of an unconsti-
tutional law whereby the HJC’s powers were usurped by the legislator in contraven-
tion of an explicit constitutional provision.®

 See more in the Constitutional Court’s Ruling 1Uz-156/2014 of 26 March 2015, with dissenting
opinions, whereby the Court found unconstitutional the Law Amending the Law on Judges (Official
Gazette of the Republic of Serbia, No. 121/12). The Law had been enacted by Parliament on 24 December
2012 and entered into effect on 25 December 2012. Its sole amendment to the Law on Judges was to
insert Article 100a into Chapter VIII of the Law (“Transitional and Final Provisions’), which intro-
duced an ‘interim’ arrangement for the permanent appointment of a number of judges by way as an
exception to the rule envisaged by the core provisions of both the Law and the Constitution. The Law
stipulated that judges appointed for the first time under the Decision on the Appointment of Judges to
Three-Year Terms of Office at General and Special Courts (Official Gazette of the Republic of Serbia, No.
111/09) and the Decision on the Appointment of Judges to Three-Year Terms of Office at General and
Special Courts (Official Gazette of the Republic of Serbia, No. 52/10) that had never been evaluated
throughout their three-year terms in office would receive permanent appointments by the HJC at the
latest by 31 December 2012, and would be considered permanently appointed upon the expiry of their
initial three-year terms. The decisions on appointment were to be published in the Official Gazette of
the Republic of Serbia.
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